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Item 1.01. Entry into a Material Definitive Agreement
 
Twenty-Third Amendment to Amended and Restated Credit Agreement
 

Effective February 14, 2018, Bacterin International, Inc., a Nevada corporation and wholly-owned subsidiary of Xtant Medical Holdings, Inc., a
Delaware corporation (the “Company”), as borrower, the Company, X-Spine Systems, Inc., an Ohio corporation and wholly-owned subsidiary of the
Company, and Xtant Medical, Inc., a Delaware corporation and wholly-owned subsidiary of the Company, collectively as the guarantors, and ROS
Acquisition Offshore LP (“ROS”) and OrbiMed Royalty Opportunities II, LP (“Royalty Opportunities”), entered into the Twenty-Third Amendment to
Amended and Restated Credit Agreement (the “Facility Amendment”), which amended the existing Amended and Restated Credit Agreement, dated as of
July 27, 2015 (the “Facility”).

 
The Facility Amendment modified the interest rate of the Facility as follows: (a) through December 31, 2018, the Company will have the option at

its sole discretion (i) to pay “payment-in-kind” (“PIK”) interest at LIBOR (as defined in the Facility) plus 12% or (ii) pay cash interest at LIBOR plus 10%;
(b) beginning January 1, 2019 through June 30, 2019, the Company will have the option at its sole discretion to either (i) pay PIK interest at LIBOR plus 15%
or (ii) pay cash interest at LIBOR plus 10%; and (c) beginning July 1, 2019 through the maturity date of the Facility, the Company will pay cash interest at
LIBOR plus 10%. The Facility Amendment also reduced the prepayment or repayment fee under the Facility to 1%.

 
The Facility Amendment also made the following modifications to the financial covenants of the Facility:
 

· The minimum revenue base covenant was removed in its entirety.
· The minimum liquidity financial covenant of the Facility was revised to allow the Company and its subsidiaries to maintain a liquidity amount of not

less than $500,000 at all times after February 14, 2018.
· The maximum consolidated senior leverage ratio covenant was modified as follows:

 
Four Fiscal Quarters Ended  Consolidated Senior Leverage Ratio

June 30, 2019  10.00:1.00
September 30, 2019  10.00:1.00
December 31, 2019  8.00:1.00
March 31, 2020  7.00:1.00
June 30, 2020  7.00:1.00
 

· A new minimum Consolidated EDITDA covenant was added as follows:
 

Testing Period  Minimum Consolidated EBITDA
Three quarter period ended September 30, 2018  $2.2 million
Four quarter period ended December 31, 2018  $4.0 million
Four quarter period ended March 31, 2019  $5.5 million
Four quarter period ended June 30, 2019  $7.0 million
Four quarter period ended September 30, 2019  $8.5 million
Four quarter period ended December 31, 2019  $10 million
Four quarter period ended March 31, 2020  The greater of (a) $10 million or (b) 75% of projected Adjusted

EBITDA for such period pursuant to projections, based on good faith
estimates and assumptions believed to be reasonable at the time made,
delivered to ROS no later than December 31, 2019

Four quarter period ended June 30, 2020  The greater of (a) $10 million or (b) 75% of projected Adjusted
EBITDA for such period pursuant to projections, based on good faith
estimates and assumptions believed to be reasonable at the time made,
delivered to ROS no later than December 31, 2019

 

 



 

 
Private Placement SPA
 

On February 14, 2018, the Company entered into a Securities Purchase Agreement (the “Private Placement SPA”) with ROS and Royalty
Opportunities. Pursuant to the Private Placement SPA, on February 14, 2018, ROS and Royalty Opportunities purchased from the Company a total of 945,819
shares of the Company’s common stock, $0.000001 par value per share (the “Common Stock”) at a price of $7.20 per share, for aggregate proceeds of
$6,809,896.80. Under the Private Placement SPA, 603,687 of such shares of Common Stock were issued to ROS and 342,132 of such shares of Common
Stock were issued to Royalty Opportunities.
 
Investor Rights Agreement
 

Effective February 14, 2018, the Company entered into an Investor Rights Agreement (the “Investor Rights Agreement”) with Royalty
Opportunities, ROS, Park West Partners International, Limited (“PWPI”), and Park West Investors Master Fund, Limited (“PWIMF”). Under the Investor
Rights Agreement, ROS and Royalty Opportunities are permitted to nominate a majority of the directors and designate the chairperson of the board of
directors of the Company (the “Board”), at subsequent annual meetings, as long as they maintain an ownership threshold in the Company of at least 40% of
the then outstanding Common Stock (the “Ownership Threshold”). If ROS and Royalty Opportunities are unable to maintain the Ownership Threshold, the
Investor Rights Agreement contemplates a reduction of nomination rights commensurate with the Company ownership interests.
 

For so long as the Ownership Threshold is met, the Company must obtain the approval of ROS and Royalty Opportunities to proceed with the
following actions: (i) issue new securities; (ii) incur over $250,000 of debt in a fiscal year; (iii) sell or transfer over $250,000 of assets or businesses of the
Company or its subsidiaries in a fiscal year; (iv) acquire over $250,000 of assets or properties in a fiscal year; (v) make capital expenditures over $125,000
individually, or $1,500,000 in the aggregate during a fiscal year; (vi) approve the Company’s annual budget; (vii) hire or terminate the Company’s chief
executive officer; (viii) appoint or remove the chairperson of the Board; and (ix) make, loans to, investments in, or purchase, or permit any subsidiary to
purchase, any stock or other securities in another entity in excess of $250,000 in a fiscal year. As long as the Ownership Threshold is met, the Company may
not increase the size of the Board beyond seven directors without the approval of a majority of the directors nominated by ROS and Royalty Opportunities.
 

The Investor Rights Agreement grants Royalty Opportunities, ROS, PWPI and PWIMF the right to purchase from the Company a pro rata amount of
any new securities that the Company may propose to issue and sell. The Investor Rights Agreement may be terminated (a) upon the mutual written agreement
of all the parties, (b) upon written notice of the Company, ROS or Royalty Opportunities if ROS and Royalty Opportunities’s ownership percentage of the
then outstanding Common Stock is less than 10%, or (c) upon written notice of ROS and Royalty Opportunities. PWPI and PWIMF’s right to purchase from
the Company a pro rata amount of any new securities will also terminate at such time as their aggregate ownership percentage of the then outstanding
Common Stock is less than 8.5%.
 
Registration Rights Agreement
 

Effective February 14, 2018, the Company entered into a Registration Rights Agreement (the “Registration Rights Agreement”) with Royalty
Opportunities, ROS, PWPI, PWIMF, Bruce Fund, Inc. (“Bruce Fund”) and Telemetry Securities, L.L.C. (“Telemetry”, and together with Bruce Fund, PWPI
and PWIMF, the “Noteholders”). The Registration Rights Agreement requires the Company to, among other things, file with the Securities and Exchange
Commission (the “SEC”) a shelf registration statement (which, initially, will be on Form S-1 and, as soon as we are eligible, will be on Form S-3) covering
the resale, from time to time, of the Common Stock issued: (i) upon the conversion of certain convertible notes issued to ROS and Royalty Opportunities on
January 17, 2017, which were converted on January 17, 2018 (the “Tier 1 Conversion”), and are more fully described in the Current Report on Form 8-K filed
by the Company with the SEC on January 23, 2018, (ii) upon the Notes Exchange (defined below), or (iii) under the Private Placement SPA, within 90 days
of the date of the Registration Rights Agreement. The Company agrees to use its best efforts to cause the shelf registration statement to become effective
under the Securities Act of 1933, as amended (the “Securities Act”) no later than the 180th day after such demand; provided, that if the SEC notifies the
Company that it will not review or has no comments to such initial registration statement within 110 days after the date of the Registration Rights Agreement,
the Company will use its best efforts to cause such registration statement to become effective under the Securities Act no later than the 120th day after the
date of the Registration Rights Agreement.

 

 



 

 
The foregoing descriptions of the Facility Amendment, the Private Placement SPA, the Investor Rights Agreement and the Registration Rights

Agreement do not purport to be complete and are qualified in their entirety by the full text of the Facility Amendment, the Private Placement SPA, the
Investor Rights Agreement and the Registration Rights Agreement, copies of which are filed as Exhibits 10.1, 10.2, 10.3 and 10.4 and incorporated by
reference herein. The execution of the Facility Amendment, the Private Placement SPA, the Investor Rights Agreement and the Registration Rights
Agreement, the adoption of the Amended Bylaws (defined below) and the completion of the Notes Exchange were contemplated by that certain Restructuring
and Exchange Agreement, dated as of January 11, 2018, by and among the Company and the Noteholders, which was described in the Company’s Current
Report on Form 8-K, filed with the SEC on January 12, 2018.

 
Item 1.02. Termination of a Material Definitive Agreement.
 

On February 14, 2018, the remaining $70.238 million aggregate principal amount of the Company’s outstanding 6.00% convertible senior unsecured
notes due 2021 held by the Noteholders (the “Remaining Notes”), consisting of notes (i) issued pursuant to the Indenture, dated as of July 31, 2015, between
the Company and Wilmington Trust, National Association (the “Indenture”) and (ii) issued on April 14, 2016 to ROS and Royalty Opportunities (the “2016
Notes”), plus accrued and unpaid interest, were exchanged for newly-issued shares of Common Stock at an exchange rate of 138.8889 shares per $1,000
principal amount of notes, for an exchange price of $7.20 per share (the “Notes Exchange”). This resulted in the issuance of 10,401,309 shares of Common
Stock to the Noteholders as follows:
 

Noteholder  Common Stock issued in Notes Exchange
ROS  5,126,534
Royalty Opportunities  2,905,396
Bruce Fund  296,172
PWPI  153,828
PWIMF  1,104,905
Telemetry  814,474

 
Upon the completion of the Notes Exchange, all outstanding obligations under the Remaining Notes were satisfied in full and the Indenture and the

2016 Notes were discharged.
 
Item 2.03. Creation of Direct Financial Obligation or an Obligation Under an Off-Balance Sheet Arrangement.
 

The disclosures set forth above under Item 1.01 under the heading “Twenty-Third Amendment to Amended and Restated Credit Agreement” are
hereby incorporated by reference into this Item 2.03.

 
Item 3.02. Unregistered Sale of Equity Securities.
 

The disclosures set forth above under Items 1.01 and 1.02 in connection with the issuances of Common Stock under the Private Placement SPA and
the Notes Exchange are incorporated herein by reference. The issuances of Common Stock under the Private Placement SPA and the Notes Exchange will be
made in reliance on an exemption from the registration requirements of the Securities Act pursuant to Section 4(a)(2) of the Securities Act and Rule 506
promulgated thereunder.
 
Item 3.03. Material Modification to Rights of Security Holders.
 

To the extent required by Item 3.03 of Form 8-K, the information contained in Item 5.03 of this report is incorporated herein by reference.
 
Item 5.01. Change in Control.
 

The disclosures set forth above under Items 1.01 and 1.02, and below under Item 8.01 are incorporated herein by reference. Following the
consummation of the Tier 1 Conversion on January 17, 2018 and the Notes Exchange and the Private Placement SPA on February 14, 2018, ROS and Royalty
Opportunities own, in the aggregate, approximately 70.4%, and the Noteholders own, in the aggregate, approximately 88.5%, of the outstanding Common
Stock. Consequently, existing non-Noteholder stockholders of the Company, who owned approximately 95.7% of the outstanding Common Stock prior to the
consummation of such transactions, now own approximately 11.3% of the outstanding Common Stock following the consummation of such transactions.
 

 



 

 
Item 5.03. Amendments to the Articles of Incorporation or Bylaws; Change in Fiscal Year.
 
Second Amended and Restated Bylaws
 

On February 14, 2018, the Company amended and restated its current bylaws by adopting the Second Amended and Restated Bylaws of the
Company (the “Amended Bylaws”). The Amended Bylaws amended the Company’s existing bylaws to, among other things:

 
· provide for annual and special meetings of stockholders to be held through remote communications;

 
· provide for the election of any directors not elected at an annual meeting of stockholders to be elected at a special meeting of stockholders;

 
· declassify the Board into one group of directors that will hold office until the subsequent annual meeting of stockholders and until the election and

qualification of such directors’ respective successors;
 

· provide for the filling of a new directorship or director vacancy by the affirmative vote of the holders of a majority of the voting power of the shares
of stock of the Company;

 
· allow for a majority of the Board present to adjourn a Board meeting if a quorum is not met;

 
· unless otherwise restricted in the Amended Bylaws of the Company’s Certificate of Incorporation (the “Charter”), provide the Board with the

authority to fix the compensation of directors, including without limitation, compensation for services as members of Board committees;
 

· allow the Company to enter into an agreement with a stockholder of the Company to restrict the transfer of shares held by such stockholder in any
manner not prohibited by the Delaware General Corporation Law (the “DGCL”);

 
· allow the Board to declare dividends on the capital stock of the Company, subject to any provisions of the Charter and applicable law;

 
· allow the Company to maintain insurance on behalf of any director or officer of the Company; and

 
· allow the Company to provide electronic notice to stockholders, if consented to by such stockholder in accordance with Section 232 of the DGCL.

 
The foregoing description of the Amended Bylaws does not purport to be complete and is qualified in its entirety by the full text of the Amended

Bylaws, a copy of which is filed as Exhibit 3.1, and incorporated by reference herein.
 
Item 7.01. Regulation FD Disclosure.
 

The Company has issued a press release on February 14, 2018, entitled “Xtant Medical Announces Exchange of Outstanding Convertible Notes and
Closing of Private Placement,” and a press release on February 15, 2018, entitled “Xtant Medical Announces Compliance with NYSE American”, which are
attached as Exhibits 99.1 and 99.2 and incorporated herein.
 

 



 

 
The information in this Item 7.01 and the documents attached as Exhibits 99.1 and 99.2 are being furnished and shall not be deemed “filed” for

purposes of Section 18 of the Securities and Exchange Act of 1934, as amended (the “Exchange Act”), nor otherwise subject to the liabilities of that section,
nor incorporated by reference in any filing under the Securities Act of 1933 or the Exchange Act, except as shall be expressly set forth by specific reference in
such a filing.  
 
Item 9.01. Financial Statements and Exhibits.
 
(d) Exhibits.

 
Exhibit No.  Description
   
3.1  Second Amended and Restated Bylaws
   
10.1  Twenty-Third Amendment to Amended and Restated Credit Agreement, dated as of February 14, 2018, by and among Bacterin

International, Inc., Xtant Medical Holdings, Inc., X-Spine Systems, Inc., Xtant Medical, Inc., ROS Acquisition Offshore LP and OrbiMed
Royalty Opportunities II, LP.

   
10.2  Securities Purchase Agreement, dated as of February 14, 2018, by and among Xtant Medical Holdings, Inc., OrbiMed Royalty

Opportunities II, LP, ROS Acquisition Offshore LP.
   
10.3  Investor Rights Agreement, dated as of February 14, 2018, by and among Xtant Medical Holdings, Inc., OrbiMed Royalty Opportunities II,

LP, ROS Acquisition Offshore LP, Park West Partners International, Limited and Park West Investors Master Fund, Limited.
   
10.4  Registration Rights Agreement, dated as of February 14, 2018, by and among Xtant Medical Holdings, Inc., OrbiMed Royalty

Opportunities II, LP, ROS Acquisition Offshore LP, Park West Partners International, Limited, Park West Investors Master Fund, Limited,
Telemetry Securities, L.L.C. and Bruce Fund, Inc.

   
99.1  Press Release of Xtant Medical Holdings, Inc. dated February 14, 2018, entitled “Xtant Medical Announces Exchange of Outstanding

Convertible Notes and Closing of Private Placement.”
   
99.2  Press Release of Xtant Medical Holdings, Inc. dated February 15, 2018, entitled “Xtant Medical Announces Compliance with NYSE

American.”
 

 



 

 
SIGNATURE

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the

undersigned hereunto duly authorized.
 
Dated: February 16, 2018    
 XTANT MEDICAL HOLDINGS, INC.
    
    
 By: /s/ Carl D. O’Connell  
 Name: Carl D. O’Connell
 Title: Chief Executive Officer
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EXHIBIT 3.1

 
SECOND AMENDED AND RESTATED BYLAWS OF

 
XTANT MEDICAL HOLDINGS, INC.

 
ARTICLE I

 
Meetings of Stockholders

 
Section 1.1.          Annual Meetings. If required by applicable law, an annual meeting of stockholders shall be held for the election of

directors either at such date, time and place, if any, either within or without the State of Delaware, or by means of remote communication, as may be
designated by resolution of the Board of Directors from time to time. Any other proper business may be transacted at the annual meeting. The corporation
may postpone, reschedule, adjourn, recess or cancel any annual meeting of stockholders previously scheduled.

 
Section 1.2.          Special Meetings. Special meetings of stockholders for any purpose or purposes may be called at any time by the Board

of Directors, by the Chairman of the Board of Directors, or by the Chief Executive Officer, but such special meetings may not be called by any other person
or persons. Business transacted at any special meeting of stockholders shall be limited to the purposes stated in the notice. The corporation may postpone,
reschedule, adjourn, recess or cancel any special meeting of stockholders previously scheduled. Any special meeting may be held either at a place, within or
without the State of Delaware, or by means of remote communication, as may be designated by resolution of the Board of Directors from time to time.

 
Section 1.3.          Notice of Meetings. Whenever stockholders are required or permitted to take any action at a meeting, a notice of the

meeting shall be given that shall state the place, if any, date and hour of the meeting, the means of remote communications, if any, by which stockholders and
proxy holders may be deemed to be present in person and vote at such meeting, the record date for determining the stockholders entitled to vote at the
meeting (if such date is different from the record date for stockholders entitled to notice of the meeting) and, in the case of a special meeting, the purpose or
purposes for which the meeting is called. Unless otherwise provided by law, the certificate of incorporation or these bylaws, the notice of any meeting shall be
given not less than ten (10) nor more than sixty (60) days before the date of the meeting to each stockholder entitled to vote at the meeting as of the record
date for determining the stockholders entitled to notice of the meeting. If mailed, such notice shall be deemed to be given when deposited in the United States
mail, postage prepaid, directed to the stockholder at such stockholder's address as it appears on the records of the corporation.

 
Section 1.4.          Adjournments. Any meeting of stockholders, annual or special, may adjourn from time to time to reconvene at the same

or some other place, and notice need not be given of any such adjourned meeting if the time and place thereof are announced at the meeting at which the
adjournment is taken. At the adjourned meeting the corporation may transact any business which might have been transacted at the original meeting. If the
adjournment is for more than thirty (30) days, a notice of the adjourned meeting shall be given to each stockholder of record entitled to vote at the meeting. If
after the adjournment a new record date for determination of stockholders entitled to vote is fixed for the adjourned meeting, the Board of Directors shall fix
as the record date for determining stockholders entitled to notice of such adjourned meeting the same or an earlier date as that fixed for determination of
stockholders entitled to vote at the adjourned meeting, and shall give notice of the adjourned meeting to each stockholder of record as of the record date so
fixed for notice of such adjourned meeting.

 

 



 

 
Section 1.5.          Quorum. Except as otherwise provided by law, the certificate of incorporation or these bylaws, at each meeting of

stockholders the presence in person or by proxy of the holders of one-third of the outstanding shares of stock entitled to vote at the meeting shall be necessary
and sufficient to constitute a quorum. In the absence of a quorum, the stockholders so present may, by a majority in voting power thereof, adjourn the meeting
from time to time in the manner provided in Section 1.4 of these bylaws until a quorum shall attend. Shares of its own stock belonging to the corporation or to
another corporation, if a majority of the shares entitled to vote in the election of directors of such other corporation is held, directly or indirectly, by the
corporation, shall neither be entitled to vote nor be counted for quorum purposes; provided, however, that the foregoing shall not limit the right of the
corporation or any subsidiary of the corporation to vote stock, including but not limited to its own stock, held by it in a fiduciary capacity.

 
Section 1.6.          Organization. Meetings of stockholders shall be presided over by the Chairman of the Board, if any, or in his or her

absence by the Chief Executive Officer, if any, or in his or her absence by the President, or in his or her absence by a Vice President, or in the absence of the
foregoing persons by a chairman designated by the Board of Directors, or in the absence of such designation by a chairman chosen at the meeting. The
Secretary shall act as secretary of the meeting, but in his or her absence the chairman of the meeting may appoint any person to act as secretary of the
meeting.

 
Section 1.7.          Voting; Proxies . Except as otherwise provided by or pursuant to the provisions of the certificate of incorporation, each

stockholder entitled to vote at any meeting of stockholders shall be entitled to one vote for each share of stock held by such stockholder which has voting
power upon the matter in question. Each stockholder entitled to vote at a meeting of stockholders or to express consent to corporate action in writing without
a meeting may authorize another person or persons to act for such stockholder by proxy, but no such proxy shall be voted or acted upon after three years from
its date, unless the proxy provides for a longer period. A proxy shall be irrevocable if it states that it is irrevocable and if, and only as long as, it is coupled
with an interest sufficient in law to support an irrevocable power. A stockholder may revoke any proxy which is not irrevocable by attending the meeting and
voting in person or by delivering to the Secretary of the corporation a revocation of the proxy or a new proxy bearing a later date. Voting at meetings of
stockholders need not be by written ballot. At all meetings of stockholders for the election of directors at which a quorum is present a plurality of the votes
cast shall be sufficient to elect. All other elections and questions presented to the stockholders at a meeting at which a quorum is present shall, unless
otherwise provided by the certificate of incorporation, these bylaws, the rules or regulations of any stock exchange applicable to the corporation, or applicable
law or pursuant to any regulation applicable to the corporation or its securities, be decided by the affirmative vote of the holders of a majority in voting power
of the shares of stock of the corporation which are present in person or by proxy and entitled to vote thereon.
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Section 1.8.          Fixing Date for Determination of Stockholders of Record.

 
(a)          In order that the corporation may determine the stockholders entitled to notice of any meeting of stockholders or any

adjournment thereof, the Board of Directors may fix a record date, which record date shall not precede the date upon which the resolution fixing the record
date is adopted by the Board of Directors, and which record date shall, unless otherwise required by law, not be more than sixty (60) nor less than ten (10)
days before the date of such meeting. If the Board of Directors so fixes a date, such date shall also be the record date for determining the stockholders entitled
to vote at such meeting unless the Board of Directors determines, at the time it fixes such record date, that a later date on or before the date of the meeting
shall be the date for making such determination. If no record date is fixed by the Board of Directors, the record date for determining stockholders entitled to
notice of or to vote at a meeting of stockholders shall be at the close of business on the day next preceding the day on which notice is given, or, if notice is
waived, at the close of business on the day next preceding the day on which the meeting is held. A determination of stockholders of record entitled to notice
of or to vote at a meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that the Board of Directors may fix a new record
date for determination of stockholders entitled to vote at the adjourned meeting, and in such case shall also fix as the record date for stockholders entitled to
notice of such adjourned meeting the same or an earlier date as that fixed for determination of stockholders entitled to vote in accordance herewith at the
adjourned meeting.

 
(b)          In order that the corporation may determine the stockholders entitled to receive payment of any dividend or other

distribution or allotment of any rights, or entitled to exercise any rights in respect of any change, conversion or exchange of stock or for the purpose of any
other lawful action, the Board of Directors may fix a record date, which record date shall not precede the date upon which the resolution fixing the record date
is adopted, and which record date shall not be more than sixty (60) days prior to such action. If no such record date is fixed, the record date for determining
stockholders for any such purpose shall be at the close of business on the day on which the Board of Directors adopts the resolution relating thereto.

 
Section 1.9.          List of Stockholders Entitled to Vote . The officer who has charge of the stock ledger shall prepare and make, at least ten

(10) days before every meeting of stockholders, a complete list of the stockholders entitled to vote at the meeting (provided, however, if the record date for
determining the stockholders entitled to vote is less than ten (10) days before the date of the meeting, the list shall reflect the stockholders entitled to vote as
of the tenth day before the meeting date), arranged in alphabetical order, and showing the address of each stockholder and the number of shares registered in
the name of each stockholder. Such list shall be open to the examination of any stockholder, for any purpose germane to the meeting at least ten (10) days
prior to the meeting (i) on a reasonably accessible electronic network, provided that the information required to gain access to such list is provided with the
notice of meeting or (ii) during ordinary business hours at the principal place of business of the corporation. If the meeting is to be held at a place, then a list
of stockholders entitled to vote at the meeting shall be produced and kept at the time and place of the meeting during the whole time thereof and may be
examined by any stockholder who is present. If the meeting is to be held solely by means of remote communication, then the list shall also be open to the
examination of any stockholder during the whole time of the meeting on a reasonably accessible electronic network, and the information required to access
such list shall be provided with the notice of the meeting. Except as otherwise provided by law, the stock ledger shall be the only evidence as to who are the
stockholders entitled to examine the list of stockholders required by this Section 1.9 or to vote in person or by proxy at any meeting of stockholders.
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Section 1.10.        Action By Written Consent of Stockholders; Record Date.

 
(a)          Unless otherwise restricted by the certificate of incorporation, any action required or permitted to be taken at any annual

or special meeting of the stockholders may be taken without a meeting, without prior notice and without a vote, if a consent or consents in writing, setting
forth the action so taken, shall be signed by the holders of outstanding stock having not less than the minimum number of votes that would be necessary to
authorize or take such action at a meeting at which all shares entitled to vote thereon were present and voted and shall be delivered to the corporation by
delivery to its registered office in the State of Delaware, its principal place of business, or an officer or agent of the corporation having custody of the book in
which minutes of proceedings of stockholders are recorded. Delivery made to the corporation's registered office shall be by hand or by certified or registered
mail, return receipt requested. Prompt notice of the taking of the corporate action without a meeting by less than unanimous written consent shall, to the
extent required by law, be given to those stockholders who have not consented in writing and who, if the action had been taken at a meeting, would have been
entitled to notice of the meeting if the record date for notice of such meeting had been the date that written consents signed by a sufficient number of holders
to take the action were delivered to the corporation.

 
(b)          In order that the corporation may determine the stockholders entitled to consent to corporate action in writing without a

meeting, the Board of Directors may fix a record date, which record date shall not precede the date upon which the resolution fixing the record date is adopted
by the Board of Directors, and which date shall not be more than ten (10) days after the date upon which the resolution fixing the record date is adopted by the
Board of Directors. Any stockholder of record seeking to have the stockholders authorize or take corporate action by written consent shall, by written notice
to the Secretary, request that the Board of Directors fix a record date. The Board of Directors shall promptly, but in all events within ten (10) days after the
date on which such written notice is received, adopt a resolution fixing the record date (unless a record date has previously been fixed by the Board of
Directors pursuant to the first sentence of this Section 1.10(b)). If no record date has been fixed by the Board of Directors pursuant to the first sentence of this
Section 1.10(b) or otherwise within ten (10) days after the date on which such written notice is received, the record date for determining stockholders entitled
to consent to corporate action in writing without a meeting, when no prior action by the Board of Directors is required by applicable law, shall be the first date
after the expiration of such ten (10) day time period on which a signed written consent setting forth the action taken or proposed to be taken is delivered to the
corporation by delivery to its registered office in Delaware, its principal place of business, or to any officer or agent of the corporation having custody of the
book in which proceedings of meetings of stockholders are recorded. If no record date has been fixed by the Board of Directors pursuant to the first sentence
of this Section 1.10(b), the record date for determining stockholders entitled to consent to corporate action in writing without a meeting if prior action by the
Board of Directors is required by applicable law shall be at the close of business on the date on which the Board of Directors adopts the resolution taking such
prior action.
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(c)          In the event of the delivery, in the manner provided by this Section 1.10 and applicable law, to the corporation of written

consent or consents to take corporate action and/or any related revocation or revocations, the corporation may engage independent inspectors of elections for
the purpose of performing promptly a ministerial review of the validity of the consents and revocations. If the corporation engages such inspectors of election,
for the purpose of permitting the inspectors to perform such review, no action by written consent and without a meeting shall be effective until such inspectors
have completed their review, determined that the requisite number of valid and unrevoked consents delivered to the corporation in accordance with this
Section 1.10 and applicable law have been obtained to authorize or take the action specified in the consents, and certified such determination for entry in the
records of the corporation kept for the purpose of recording the proceedings of meetings of stockholders. Nothing contained in this Section 1.10(c) shall in
any way be construed to suggest or imply that the Board of Directors or any stockholder shall not be entitled to contest the validity of any consent or
revocation thereof, whether before or after such certification by the independent inspectors, or to take any other action (including, without limitation, the
commencement, prosecution or defense of any litigation with respect thereto, and the seeking of injunctive relief in such litigation).

 
(d)          Every written consent shall bear the date of signature of each stockholder who signs the consent and no written consent

shall be effective to take the corporate action referred to therein unless, within sixty (60) days after the earliest dated written consent received in accordance
with this Section 1.10, a valid written consent or valid written consents signed by a sufficient number of stockholders to take such action are delivered to the
corporation in the manner prescribed in this Section 1.10 and applicable law, and not revoked.

 
Section 1.11.        Inspectors of Election. The corporation may, and shall if required by law, in advance of any meeting of stockholders,

appoint one or more inspectors of election, who may be employees of the corporation, to act at the meeting or any adjournment thereof and to make a written
report thereof. The corporation may designate one or more persons as alternate inspectors to replace any inspector who fails to act. In the event that no
inspector so appointed or designated is able to act at a meeting of stockholders, the person presiding at the meeting shall appoint one or more inspectors to act
at the meeting. Each inspector, before entering upon the discharge of his or her duties, shall take and sign an oath to execute faithfully the duties of inspector
with strict impartiality and according to the best of his or her ability. The inspector or inspectors so appointed or designated shall (i) ascertain the number of
shares of capital stock of the corporation outstanding and the voting power of each such share, (ii) determine the shares of capital stock of the corporation
represented at the meeting and the validity of proxies and ballots, (iii) count all votes and ballots, (iv) determine and retain for a reasonable period a record of
the disposition of any challenges made to any determination by the inspectors, and (v) certify their determination of the number of shares of capital stock of
the corporation represented at the meeting and such inspectors’ count of all votes and ballots. Such certification and report shall specify such other
information as may be required by law. In determining the validity and counting of proxies and ballots cast at any meeting of stockholders of the corporation,
the inspectors may consider such information as is permitted by applicable law. No person who is a candidate for an office at an election may serve as an
inspector at such election.
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Section 1.12.        Conduct of Meetings. The date and time of the opening and the closing of the polls for each matter upon which the

stockholders will vote at a meeting shall be announced at the meeting by the person presiding over the meeting. The Board of Directors may adopt by
resolution such rules and regulations for the conduct of the meeting of stockholders as it shall deem appropriate. Except to the extent inconsistent with such
rules and regulations as adopted by the Board of Directors, the person presiding over any meeting of stockholders shall have the right and authority to
convene and (for any or no reason) to recess and/or adjourn the meeting, to prescribe such rules, regulations and procedures and to do all such acts as, in the
judgment of such presiding person, are appropriate for the proper conduct of the meeting. Such rules, regulations or procedures, whether adopted by the
Board of Directors or prescribed by the presiding person of the meeting, may include, without limitation, the following: (i) the establishment of an agenda or
order of business for the meeting; (ii) rules and procedures for maintaining order at the meeting and the safety of those present; (iii) limitations on attendance
at or participation in the meeting to stockholders entitled to vote at the meeting, their duly authorized and constituted proxies or such other persons as the
presiding person of the meeting shall determine; (iv) restrictions on entry to the meeting after the time fixed for the commencement thereof; and (v)
limitations on the time allotted to questions or comments by participants. The presiding person at any meeting of stockholders, in addition to making any
other determinations that may be appropriate to the conduct of the meeting, shall, if the facts warrant, determine and declare to the meeting that a matter or
business was not properly brought before the meeting and if such presiding person should so determine, such presiding person shall so declare to the meeting
and any such matter or business not properly brought before the meeting shall not be transacted or considered. Unless and to the extent determined by the
Board of Directors or the person presiding over the meeting, meetings of stockholders shall not be required to be held in accordance with the rules of
parliamentary procedure.

 
Section 1.13.        Notice of Stockholder Business and Nominations.

 
(A)         Annual Meetings of Stockholders. (1) Nominations of persons for election to the Board of Directors of the corporation and the proposal of

other business to be considered by the stockholders may be made at an annual meeting of stockholders only (a) pursuant to the corporation’s notice of meeting
(or any supplement thereto), (b) by or at the direction of the Board of Directors or any committee thereof or (c) by any stockholder of the corporation who
was a stockholder of record of the corporation at the time the notice provided for in this Section 1.13 is delivered to the Secretary of the corporation, who is
entitled to vote at the meeting and who complies with the notice procedures set forth in this Section 1.13.
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(2)         For any nominations or other business to be properly brought before an annual meeting by a stockholder pursuant to

clause (c) of paragraph (A)(1) of this Section 1.13, the stockholder must have given timely notice thereof in writing to the Secretary of the corporation and
any such proposed business (other than the nominations of persons for election to the Board of Directors) must constitute a proper matter for stockholder
action. To be timely, a stockholder’s notice shall be delivered to the Secretary at the principal executive offices of the corporation not later than the close of
business on the ninetieth (90th) day, nor earlier than the close of business on the one hundred twentieth (120th) day, prior to the first anniversary of the
preceding year’s annual meeting (provided, however, that in the event that the date of the annual meeting is more than thirty (30) days before or more than
seventy (70) days after such anniversary date, notice by the stockholder must be so delivered not earlier than the close of business on the one hundred
twentieth (120th) day prior to such annual meeting and not later than the close of business on the later of the ninetieth (90th) day prior to such annual meeting
or the tenth (10th) day following the day on which public announcement of the date of such meeting is first made by the corporation). In no event shall the
public announcement of an adjournment or postponement of an annual meeting commence a new time period (or extend any time period) for the giving of a
stockholder’s notice as described above. Such stockholder’s notice shall set forth: (a) as to each person whom the stockholder proposes to nominate for
election as a director (i) all information relating to such person that is required to be disclosed in solicitations of proxies for election of directors in an election
contest, or is otherwise required, in each case pursuant to and in accordance with Section 14(a) of the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), and the rules and regulations promulgated thereunder, and (ii) such person’s written consent to being named in the proxy statement as a
nominee and to serving as a director if elected; (b) as to any other business that the stockholder proposes to bring before the meeting, a brief description of the
business desired to be brought before the meeting, the text of the proposal or business (including the text of any resolutions proposed for consideration and in
the event that such business includes a proposal to amend the bylaws of the corporation, the language of the proposed amendment), the reasons for conducting
such business at the meeting and any material interest in such business of such stockholder and the beneficial owner, if any, on whose behalf the proposal is
made; and (c) as to the stockholder giving the notice and the beneficial owner, if any, on whose behalf the nomination or proposal is made (i) the name and
address of such stockholder, as they appear on the corporation’s books, and of such beneficial owner, (ii) the class or series and number of shares of capital
stock of the corporation which are owned beneficially and of record by such stockholder and such beneficial owner, (iii) a description of any agreement,
arrangement or understanding with respect to the nomination or proposal between or among such stockholder and/or such beneficial owner, any of their
respective affiliates or associates, and any others acting in concert with any of the foregoing, including, in the case of a nomination, the nominee, (iv) a
description of any agreement, arrangement or understanding (including any derivative or short positions, profit interests, options, warrants, convertible
securities, stock appreciation or similar rights, hedging transactions, and borrowed or loaned shares) that has been entered into as of the date of the
stockholder’s notice by, or on behalf of, such stockholder and such beneficial owners, whether or not such instrument or right shall be subject to settlement in
underlying shares of capital stock of the corporation, the effect or intent of which is to mitigate loss to, manage risk or benefit of share price changes for, or
increase or decrease the voting power of, such stockholder or such beneficial owner, with respect to securities of the corporation, (v) a representation that the
stockholder is a holder of record of stock of the corporation entitled to vote at such meeting and intends to appear in person or by proxy at the meeting to
propose such business or nomination, (vi) a representation whether the stockholder or the beneficial owner, if any, intends or is part of a group which intends
(a) to deliver a proxy statement and/or form of proxy to holders of at least the percentage of the corporation’s outstanding capital stock required to approve or
adopt the proposal or elect the nominee and/or (b) otherwise to solicit proxies or votes from stockholders in support of such proposal or nomination, and (vii)
any other information relating to such stockholder and beneficial owner, if any, required to be disclosed in a proxy statement or other filings required to be
made in connection with solicitations of proxies for, as applicable, the proposal and/or for the election of directors in an election contest pursuant to and in
accordance with Section 14(a) of the Exchange Act and the rules and regulations promulgated thereunder. The foregoing notice requirements of this
paragraph (A) of this Section 1.13 shall be deemed satisfied by a stockholder with respect to business other than a nomination if the stockholder has notified
the corporation of his, her or its intention to present a proposal at an annual meeting in compliance with applicable rules and regulations promulgated under
the Exchange Act and such stockholder’s proposal has been included in a proxy statement that has been prepared by the corporation to solicit proxies for such
annual meeting. The corporation may require any proposed nominee to furnish such other information as the corporation may reasonably require to determine
the eligibility of such proposed nominee to serve as a director of the corporation.
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(3)         Notwithstanding anything in the second sentence of paragraph (A)(2) of this Section 1.13 to the contrary, in the event that

the number of directors to be elected to the Board of Directors of the corporation at the annual meeting is increased effective after the time period for which
nominations would otherwise be due under paragraph (A)(2) of this Section 1.13 and there is no public announcement by the corporation naming the
nominees for the additional directorships at least one hundred (100) days prior to the first anniversary of the preceding year’s annual meeting, a stockholder’s
notice required by this Section 1.13 shall also be considered timely, but only with respect to nominees for the additional directorships, if it shall be delivered
to the Secretary at the principal executive offices of the corporation not later than the close of business on the tenth (10th) day following the day on which
such public announcement is first made by the corporation.

 
(B)         Special Meetings of Stockholders. Only such business shall be conducted at a special meeting of stockholders as shall have been brought

before the meeting pursuant to the corporation’s notice of meeting. Nominations of persons for election to the Board of Directors may be made at a special
meeting of stockholders at which directors are to be elected pursuant to the corporation’s notice of meeting (1) by or at the direction of the Board of Directors
or any committee thereof or (2) provided that the Board of Directors has determined that directors shall be elected at such meeting, by any stockholder of the
corporation who is a stockholder of record at the time the notice provided for in this Section 1.13 is delivered to the Secretary of the corporation, who is
entitled to vote at the meeting and upon such election and who complies with the notice procedures set forth in this Section 1.13. In the event the corporation
calls a special meeting of stockholders for the purpose of electing one or more directors to the Board of Directors, any such stockholder entitled to vote in
such election of directors may nominate a person or persons (as the case may be) for election to such position(s) as specified in the corporation’s notice of
meeting, if the stockholder’s notice required by paragraph (A)(2) of this Section 1.13 shall be delivered to the Secretary at the principal executive offices of
the corporation not earlier than the close of business on the one hundred twentieth (120th) day prior to such special meeting and not later than the close of
business on the later of the ninetieth (90th) day prior to such special meeting or the tenth (10th) day following the day on which public announcement is first
made of the date of the special meeting and of the nominees proposed by the Board of Directors to be elected at such meeting. In no event shall the public
announcement of an adjournment or postponement of a special meeting commence a new time period (or extend any time period) for the giving of a
stockholder’s notice as described above.
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(C)         General. (1) Except as otherwise expressly provided in any applicable rule or regulation promulgated under the Exchange Act, only such

persons who are nominated in accordance with the procedures set forth in this Section 1.13 shall be eligible to be elected at an annual or special meeting of
stockholders of the corporation to serve as directors and only such business shall be conducted at a meeting of stockholders as shall have been brought before
the meeting in accordance with the procedures set forth in this Section 1.13. Except as otherwise provided by law, the chairman of the meeting shall have the
power and duty (a) to determine whether a nomination or any business proposed to be brought before the meeting was made or proposed, as the case may be,
in accordance with the procedures set forth in this Section 1.13 (including whether the stockholder or beneficial owner, if any, on whose behalf the
nomination or proposal is made or solicited (or is part of a group which solicited) or did not so solicit, as the case may be, proxies or votes in support of such
stockholder’s nominee or proposal in compliance with such stockholder’s representation as required by clause (A)(2)(c)(vi) of this Section 1.13) and (b) if
any proposed nomination or business was not made or proposed in compliance with this Section 1.13, to declare that such nomination shall be disregarded or
that such proposed business shall not be transacted. Notwithstanding the foregoing provisions of this Section 1.13, unless otherwise required by law, if the
stockholder (or a qualified representative of the stockholder) does not appear at the annual or special meeting of stockholders of the corporation to present a
nomination or proposed business, such nomination shall be disregarded and such proposed business shall not be transacted, notwithstanding that proxies in
respect of such vote may have been received by the corporation. For purposes of this Section 1.13, to be considered a qualified representative of the
stockholder, a person must be a duly authorized officer, manager or partner of such stockholder or must be authorized by a writing executed by such
stockholder or an electronic transmission delivered by such stockholder to act for such stockholder as proxy at the meeting of stockholders and such person
must produce such writing or electronic transmission, or a reliable reproduction of the writing or electronic transmission, at the meeting of stockholders.

 
(2)         For purposes of this Section 1.13, “public announcement” shall include disclosure in a press release reported by the Dow

Jones News Service, Associated Press or other national news service or in a document publicly filed by the corporation with the Securities and Exchange
Commission pursuant to Section 13, 14 or 15(d) of the Exchange Act and the rules and regulations promulgated thereunder.

 
(3)         Notwithstanding the foregoing provisions of this Section 1.13, a stockholder shall also comply with all applicable

requirements of the Exchange Act and the rules and regulations promulgated thereunder with respect to the matters set forth in this Section 1.13; provided
however, that any references in these bylaws to the Exchange Act or the rules and regulations promulgated thereunder are not intended to and shall not limit
any requirements applicable to nominations or proposals as to any other business to be considered pursuant to this Section 1.13 (including paragraphs (A)(1)
(c) and (B) hereof), and compliance with paragraphs (A)(1)(c) and (B) of this Section 1.13 shall be the exclusive means for a stockholder to make
nominations or submit other business (other than, as provided in the penultimate sentence of (A)(2), business other than nominations brought properly under
and in compliance with Rule 14a-8 of the Exchange Act, as may be amended from time to time). Nothing in this Section 1.13 shall be deemed to affect any
rights (a) of stockholders to request inclusion of proposals or nominations in the corporation’s proxy statement pursuant to applicable rules and regulations
promulgated under the Exchange Act or (b) of the holders of any series of preferred stock to elect directors pursuant to any applicable provisions of the
certificate of incorporation.
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ARTICLE II

 
Board of Directors

 
Section 2.1.          Number; Qualifications. The Board of Directors shall consist of one or more members, the number thereof to be

determined from time to time by resolution of the Board of Directors. Directors need not be stockholders. If for any cause, any director(s) shall not have been
elected at an annual meeting, such director(s) may be elected as soon thereafter as convenient at a special meeting of the stockholders called for that purpose
in the manner provided in these bylaws. No decrease in the authorized number of directors constituting the entire Board of Directors shall shorten the term of
any incumbent director.

 
Section 2.2.          Election; Resignation; Vacancies. Directors shall be elected to hold office until the next annual meeting of stockholders

and until the election and qualification of such directors’ respective successors, subject to such directors’ earlier death, resignation, disqualification or
removal. Any director may resign at any time upon notice to the corporation. Unless otherwise provided by law or the certificate of incorporation, any newly
created directorship or any vacancy occurring in the Board of Directors for any cause may be filled by either (i) the affirmative vote of the holders of a
majority in voting power of the shares of stock of the corporation or (ii) a majority of the remaining members of the Board of Directors, even though such
majority is less than a quorum, and each director so elected shall hold office until the expiration of the term of office of the director whom he or she has
replaced or until his or her successor is elected and qualified.

 
Section 2.3.          Regular Meetings. Regular meetings of the Board of Directors may be held at such places within or without the State of

Delaware and at such times as the Board of Directors may from time to time determine. Notice of regular meetings need not be given if the date, times and
places thereof are fixed by resolution of the Board

 
Section 2.4.          Special Meetings. Special meetings of the Board of Directors may be held at any time or place within or without the State

of Delaware whenever called by the Chairman of the Board of Directors, the Chief Executive Officer or a majority of the Board of Directors. Notice of a
special meeting of the Board of Directors shall be given by the person or persons calling the meeting at least twenty-four hours before the special meeting.

 
Section 2.5.          Telephonic Meetings Permitted . Members of the Board of Directors, or any committee designated by the Board of

Directors, may participate in a meeting thereof by means of conference telephone or other communications equipment by means of which all persons
participating in the meeting can hear each other, and participation in a meeting pursuant to this by-law shall constitute presence in person at such meeting.
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Section 2.6.          Quorum; Vote Required for Action . At all meetings of the Board of Directors the directors entitled to cast a majority of

the votes of the whole Board of Directors shall constitute a quorum for the transaction of business. If a quorum shall fail to attend any meeting, a majority of
those present may adjourn the meeting to another place, date or time without further notice thereof. Except in cases in which the certificate of incorporation,
these bylaws or applicable law otherwise provides, a majority of the votes entitled to be cast by the directors present at a meeting at which a quorum is present
shall be the act of the Board of Directors.

 
Section 2.7.          Organization. Meetings of the Board of Directors shall be presided over by the Chairman of the Board, if any, or in his or

her absence by a chairman chosen at the meeting. The Secretary shall act as secretary of the meeting, but in his or her absence the chairman of the meeting
may appoint any person to act as secretary of the meeting.

 
Section 2.8.          Action by Unanimous Consent of Directors. Unless otherwise restricted by the certificate of incorporation or these

bylaws, any action required or permitted to be taken at any meeting of the Board of Directors, or of any committee thereof, may be taken without a meeting if
all members of the Board of Directors or such committee, as the case may be, consent thereto in writing or by electronic transmission and the writing or
writings or electronic transmissions are filed with the minutes of proceedings of the board or committee in accordance with applicable law.

 
Section 2.9.          Fees and Compensation of Directors. Unless otherwise restricted by the certificate of incorporation or these bylaws, the

Board of Directors shall have the authority to fix the compensation of directors, including without limitation compensation for services as members of
committees of the Board of Directors. No such compensation shall preclude any director from serving the corporation in any other capacity and receiving
compensation therefor.

 
ARTICLE III

 
Committees

 
Section 3.1.          Committees. The Board of Directors may designate one or more committees, each committee to consist of one or more of

the directors of the corporation. The Board of Directors may designate one or more directors as alternate members of any committee, who may replace any
absent or disqualified member at any meeting of the committee. In the absence or disqualification of a member of the committee, the member or members
thereof present at any meeting and not disqualified from voting, whether or not he, she or they constitute a quorum, may unanimously appoint another
member of the Board of Directors to act at the meeting in place of any such absent or disqualified member. Any such committee, to the extent permitted by
law and to the extent provided in the resolution of the Board of Directors, shall have and may exercise all the powers and authority of the Board of Directors
in the management of the business and affairs of the corporation, and may authorize the seal of the corporation to be affixed to all papers which may require
it.
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Section 3.2.          Committee Rules. Unless the Board of Directors otherwise provides, each committee designated by the Board of

Directors may make, alter and repeal rules for the conduct of its business. In the absence of such rules each committee shall conduct its business in the same
manner as the Board of Directors conducts its business pursuant to Article II of these bylaws.

 
ARTICLE IV

 
Officers

 
Section 4.1.          Officers; Election; Qualifications; Term of Office; Resignation; Removal; Vacancies . The Board of Directors shall elect a

Chief Executive Officer, a President, a Chief Financial Officer, a Treasurer and a Secretary, and it may, if it so determines, choose a Chairman of the Board
from among its members. The Board of Directors may also choose one or more Vice Presidents, one or more Assistant Secretaries, one or more Assistant
Treasurers and such other officers as it shall from time to time deem necessary or desirable. Each such officer shall hold office until the first meeting of the
Board of Directors after the annual meeting of stockholders next succeeding his or her election, and until his or her successor is elected and qualified or until
his or her earlier resignation or removal. Any officer may resign at any time upon written notice to the corporation. The Board of Directors may remove any
officer with or without cause at any time, but such removal shall be without prejudice to the contractual rights of such officer, if any, with the corporation.
Any number of offices may be held by the same person. Any vacancy occurring in any office of the corporation by death, resignation, removal or otherwise
may be filled for the unexpired portion of the term by the Board of Directors at any regular or special meeting.

 
Section 4.2.          Powers and Duties of Officers. The officers of the corporation shall have such powers and duties in the management of

the corporation as may be prescribed in a resolution by the Board of Directors and, to the extent not so provided, as generally pertain to their respective
offices, subject to the control of the Board of Directors.

 
Section 4.3.          Appointing Attorneys and Agents; Voting Securities of Other Entities . Unless otherwise provided by resolution adopted

by the Board of Directors, the Chairman of the Board, the Chief Executive Officer, the President or any Vice President may from time to time appoint an
attorney or attorneys or agent or agents of the corporation, in the name and on behalf of the corporation, to cast the votes which the corporation may be
entitled to cast as the holder of stock or other securities in any other corporation or other entity, any of whose stock or other securities may be held by the
corporation, at meetings of the holders of the stock or other securities of such other corporation or other entity, or to consent in writing, in the name of the
corporation as such holder, to any action by such other corporation or other entity, and may instruct the person or persons so appointed as to the manner of
casting such votes or giving such consents, and may execute or cause to be executed in the name and on behalf of the corporation and under its corporate seal
or otherwise, all such written proxies or other instruments as he or she may deem necessary or proper. Any of the rights set forth in this Section 4.3 which
may be delegated to an attorney or agent may also be exercised directly by the Chairman of the Board, the Chief Executive Officer, the President or any Vice
President.
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ARTICLE V

 
Stock

 
Section 5.1.          Certificates. The shares of the corporation shall be represented by certificates, provided that the Board of Directors may

provide by resolution or resolutions that some or all of any or all classes or series of stock shall be uncertificated shares. Any such resolution shall not apply
to shares represented by a certificate until such certificate is surrendered to the corporation. Every holder of stock represented by certificates shall be entitled
to have a certificate signed by or in the name of the corporation by the Chairman of the Board of Directors, if any, or the President or a Vice President, and by
the Treasurer or an Assistant Treasurer, or the Secretary or an Assistant Secretary, of the corporation certifying the number of shares owned by such holder in
the corporation. Any of or all the signatures on the certificate may be a facsimile. In case any officer, transfer agent or registrar who has signed or whose
facsimile signature has been placed upon a certificate shall have ceased to be such officer, transfer agent, or registrar before such certificate is issued, it may
be issued by the corporation with the same effect as if such person were such officer, transfer agent, or registrar at the date of issue.

 
Section 5.2.          Lost, Stolen or Destroyed Stock Certificates; Issuance of New Certificates. The corporation may issue a new certificate of

stock in the place of any certificate theretofore issued by it, alleged to have been lost, stolen or destroyed, upon the making of an affidavit of that fact by the
person claiming the certificate of stock to be lost, stolen or destroyed, and the corporation may require the owner of the lost, stolen or destroyed certificate, or
such owner’s legal representative, to give the corporation a bond sufficient to indemnify it against any claim that may be made against it on account of the
alleged loss, theft or destruction of any such certificate or the issuance of such new certificate.

 
Section 5.3.          Agreements with Stockholders. The corporation will have power to enter into and perform any agreement with any

number of stockholders of any one or more classes of stock of the corporation to restrict the transfer of shares of stock of the corporation of any one or more
classes owned by such stockholders in any manner not prohibited by the Delaware General Corporation Law (the “DGCL”).

 
Section 5.4.          Declaration of Dividends. Dividends on the capital stock of the corporation, subject to the provisions of the certificate of

incorporation and applicable law, if any, may be declared by the Board of Directors pursuant to law at any regular or special meeting. Dividends may be paid
in cash, in property, or in shares of the capital stock, subject to the provisions of the certificate of incorporation and applicable law.
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ARTICLE VI

 
Indemnification and Advancement of Expenses

 
Section 6.1.          Right to Indemnification. The corporation shall indemnify and hold harmless, to the fullest extent permitted by applicable

law as it presently exists or may hereafter be amended, any person (a “Covered Person”) who was or is made or is threatened to be made a party or is
otherwise involved in any action, suit or proceeding, whether civil, criminal, administrative or investigative (a “proceeding”), by reason of the fact that he or
she, or a person for whom he or she is the legal representative, is or was a director or officer of the corporation or, while a director or officer of the
corporation, is or was serving at the request of the corporation as a director, officer, employee or agent of another corporation or of a partnership, joint
venture, trust, enterprise or nonprofit entity, including service with respect to employee benefit plans, against all liability and loss suffered and expenses
(including attorneys’ fees, judgments, fines, ERISA excise taxes and penalties and amounts paid in settlement) reasonably incurred by such Covered Person.
Such indemnification shall continue as to a Covered Person who has ceased to be a director or officer of the corporation and shall inure to the benefit of such
Covered Person’s heirs, executors and administrators. Notwithstanding the preceding sentence, except as otherwise provided in Section 6.3, the corporation
shall be required to indemnify a Covered Person in connection with a proceeding (or part thereof) commenced by such Covered Person only if the
commencement of such proceeding (or part thereof) by the Covered Person was authorized in the specific case by the Board of Directors of the corporation.

 
Section 6.2.          Advancement of Expenses. The corporation shall to the fullest extent not prohibited by applicable law pay the expenses

(including attorneys’ fees) incurred by a Covered Person in defending any proceeding in advance of its final disposition, provided, however, that, to the extent
required by law, such payment of expenses in advance of the final disposition of the proceeding shall be made only upon receipt of an undertaking by the
Covered Person to repay all amounts advanced if it should be ultimately determined that the Covered Person is not entitled to be indemnified under this
Article VI or otherwise.

 
Section 6.3.          Claims. If a claim for indemnification under this Article VI (following the final disposition of such proceeding) is not

paid in full within sixty days after the corporation has received a claim therefor from the Covered Person, or if a claim for any advancement of expenses
under this Article VI is not paid in full within thirty days after the corporation has received a statement or statements requesting such amounts to be advanced,
the Covered Person shall thereupon (but not before) be entitled to file suit to recover the unpaid amount of such claim. If successful in whole or in part, the
Covered Person shall be entitled to be paid the expense of prosecuting such claim to the fullest extent permitted by law. In any such action, the corporation
shall have the burden of proving that the Covered Person is not entitled to the requested indemnification or advancement of expenses under applicable law.

 
Section 6.4.          Nonexclusivity of Rights. The rights conferred on any Covered Person by this Article VI shall not be exclusive of any

other rights which such Covered Person may have or hereafter acquire under any statute, provision of the certificate of incorporation, these bylaws,
agreement, vote of stockholders or disinterested directors or otherwise.
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Section 6.5.          Other Sources. The corporation’s obligation, if any, to indemnify or to advance expenses to any Covered Person who was

or is serving at its request as a director, officer, employee or agent of another corporation, partnership, joint venture, trust, enterprise or nonprofit entity shall
be reduced by any amount such Covered Person may collect as indemnification or advancement of expenses from such other corporation, partnership, joint
venture, trust, enterprise or non-profit enterprise.

 
Section 6.6.          Amendment or Repeal. Any right to indemnification or to advancement of expenses of any Covered Person arising

hereunder shall not be eliminated or impaired by an amendment to or repeal of these bylaws after the occurrence of the act or omission that is the subject of
the civil, criminal, administrative or investigative action, suit or proceeding for which indemnification or advancement of expenses is sought.

 
Section 6.7.          Effect of Determination. Neither the failure of the corporation (whether by its directors who are not parties to such action,

a committee of such directors, independent legal counsel or its stockholders) to have made a determination prior to the commencement of such suit that
indemnification of the Covered Person is proper in the circumstances because the Covered Person has met the standard of conduct for entitled to
indemnification under applicable law, nor an actual determination by the corporation (whether by its directors who are not parties to such action, a committee
of such directors, independent legal counsel or its stockholders) that the Covered Person has not met such standard of conduct, shall create a presumption that
the Indemnitee has not met such standard of conduct or, in the case of such a suit brought by the Covered Person, be a defense to such suit.

 
Section 6.8.          Insurance. The corporation may purchase and maintain insurance on behalf of any person who is or was a director or

officer of the corporation or, while a director or officer of the corporation, is or was serving at the request of the corporation as a director, officer, employee or
agent of another corporation or of a partnership, joint venture, trust, enterprise or nonprofit entity, including service with respect to employee benefit plans,
against any liability asserted against him or her and incurred by him or her in any such capacity, or arising out of his or her status as such, whether or not the
corporation would have the power to indemnify him or her against such liability under the provisions of the DGCL.

 
Section 6.9.          Other Indemnification and Advancement of Expenses. This Article VI shall not limit the right of the corporation, to the

extent and in the manner permitted by law, to indemnify and to advance expenses to persons other than Covered Persons when and as authorized by
appropriate corporate action, or to provide greater rights to indemnification and advancement of expenses than those provided in this Article VI to any
Covered Person

 
ARTICLE VII

 
Miscellaneous

 
Section 7.1.          Fiscal Year. The fiscal year of the corporation shall be determined by resolution of the Board of Directors.
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Section 7.2.          Seal. The corporate seal shall have the name of the corporation inscribed thereon and shall be in such form as may be

approved from time to time by the Board of Directors.
 
Section 7.3.          Manner of Notice. Except as otherwise provided herein or permitted by applicable law, notices to directors and

stockholders shall be in writing and delivered personally, mailed to the directors or stockholders at their addresses appearing on the books of the corporation
or, if specifically consented to by the stockholder as described in Section 7.4, by sending such notice by electronic transmission. Without limiting the manner
by which notice otherwise may be given effectively to stockholders, and except as prohibited by applicable law, any notice to stockholders given by the
corporation under any provision of applicable law, the certificate of incorporation, or these bylaws shall be effective if given by a single written notice to
stockholders who share an address if consented to by the stockholders at that address to whom such notice is given. Any such consent shall be revocable by
the stockholder by written notice to the corporation. Any stockholder who fails to object in writing to the corporation, within 60 days of having been given
written notice by the corporation of its intention to send the single notice permitted under this Section 7.3, shall be deemed to have consented to receiving
such single written notice. Notice to directors may be given by telecopier, telephone or other means of electronic transmission.

 
Section 7.4.          Electronic Transmission. Without limiting the manner by which notice otherwise may be given effectively to

stockholders, any notice to stockholders given by the Corporation under any provision of the DGCL, the certificate of incorporation, or these bylaws shall be
effective if given by a form of electronic transmission consented to by the stockholder to whom the notice is given in accordance with Section 232 of the
DGCL. Any such consent shall be revocable by the stockholder by written notice to the corporation. Any such consent shall be deemed revoked if (a) the
corporation is unable to deliver by electronic transmission two consecutive notices given by the corporation in accordance with such consent and (b) such
inability becomes known to the Secretary or an Assistant Secretary of the corporation or to the transfer agent, or other person responsible for the giving of
notice; provided, however, the inadvertent failure to treat such inability as a revocation shall not invalidate any meeting or other action. Notice given pursuant
to this Section 7.4 shall be deemed given: (i) if by facsimile telecommunication, when directed to a number at which the stockholder has consented to receive
notice; (ii) if by electronic mail, when directed to an electronic mail address at which the stockholder has consented to receive notice; (iii) if by a posting on
an electronic network together with separate notice to the stockholder of such specific posting, upon the later of such posting and the giving of such separate
notice; and (iv) if by any other form of electronic transmission, when directed to the stockholder.

 
Section 7.5.          Waiver of Notice of Meetings of Stockholders, Directors and Committees. Any waiver of notice, given by the person

entitled to notice, whether before or after the time stated therein, shall be deemed equivalent to notice. Attendance of a person at a meeting shall constitute a
waiver of notice of such meeting, except when the person attends a meeting for the express purpose of objecting, at the beginning of the meeting, to the
transaction of any business because the meeting is not lawfully called or convened. Neither the business to be transacted at nor the purpose of any regular or
special meeting of the stockholders, directors, or members of a committee of directors need be specified in a waiver of notice.
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Section 7.6.          Form of Records. Any records maintained by the corporation in the regular course of its business, including its stock

ledger, books of account, and minute books, may be kept on, or by means of, or be in the form of, any information storage device or method, provided that the
records so kept can be converted into clearly legible paper form within a reasonable time.

 
Section 7.7.          Severability. If any provision of these bylaws shall be held to be invalid, illegal, unenforceable or in conflict with the

provisions of the certificate of incorporation, then such provision shall, to the fullest extent permitted by law, be enforced to the maximum extent possible
consistent with such holding and the remaining provisions of these bylaws (including without limitation, all portions of any section of these bylaws
containing any such provision held to be invalid, illegal, unenforceable or in conflict with the certificate of incorporation, that are not themselves invalid,
illegal, unenforceable or in conflict with the certificate of incorporation) shall remain in full force and effect.

 
Section 7.8.          Amendment of Bylaws. These bylaws may be altered, amended or repealed, and new bylaws made, by the Board of

Directors. Shareholders may also make additional bylaws and may alter and repeal any bylaws to the extent permitted by applicable law.
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EXHIBIT 10.1

 
TWENTY-THIRD AMENDMENT TO AMENDED AND RESTATED CREDIT AGREEMENT

 
This TWENTY-THIRD AMENDMENT TO AMENDED AND RESTATED CREDIT AGREEMENT (this “Amendment”) is made

and entered into as of February 14, 2018 (the “Amendment Closing Date”) by and among BACTERIN INTERNATIONAL, INC., a Nevada corporation
(the “Borrower”), ROS ACQUISITION OFFSHORE LP, a Cayman Islands Exempted Limited Partnership (“ROS”), ORBIMED ROYALTY
OPPORTUNITIES II, LP, a Delaware limited partnership (“Royalty Opportunities”), and, in their capacity as Guarantors under the Credit Agreement (as
defined below), XTANT MEDICAL HOLDINGS, INC., a Delaware corporation (“Holdings”), X-SPINE SYSTEMS, INC., an Ohio corporation (“X-
Spine” or the “Additional Delayed Draw Borrower” and, together with the Borrower, the “Borrowers”) and XTANT MEDICAL, INC., a Delaware
corporation (“Xtant” and, along with Holdings and X-Spine, collectively, the “Guarantors”).

 
WHEREAS, the Borrowers, ROS and Royalty Opportunities are party to that certain Amended and Restated Credit Agreement, dated as of

July 27, 2015, as amended by that certain First Amendment to Amended and Restated Credit Agreement, dated as of March 31, 2016, that certain Second
Amendment to Amended and Restated Credit Agreement, dated as of May 25, 2016, that certain Third Amendment to Amended and Restated Credit
Agreement, dated as of June 30, 2016, that certain Fourth Amendment to Amended and Restated Credit Agreement, dated as of July 29, 2016, that certain
Fifth Amendment to the Amended and Restated Credit Agreement, dated as of August 12, 2016, that certain Sixth Amendment to the Amended and Restated
Credit Agreement, dated as of September 27, 2016, that certain Seventh Amendment to the Amended and Restated Credit Agreement, dated as of December
31, 2016, that certain Eighth Amendment to Amended and Restated Credit Agreement, dated as of January 13, 2017, that certain Ninth Amendment to
Amended and Restated Credit Agreement, dated as of January 31, 2017, that certain Tenth Amendment to Amended and Restated Credit Agreement, dated as
of February 14, 2017, that certain Eleventh Amendment to Amended and Restated Credit Agreement, dated as of February 28, 2017, that certain Twelfth
Amendment and Waiver to Amended and Restated Credit Agreement, dated as of March 31, 2017, that certain Thirteenth Amendment to Amended and
Restated Credit Agreement, dated as of April 30, 2017, that certain Fourteenth Amendment to Amended and Restated Credit Agreement, dated as of May 11,
2017, that certain Fifteenth Amendment to Amended and Restated Credit Agreement, dated as of June 30, 2017, that certain Sixteenth Amendment to
Amended and Restated Credit Agreement, dated as of July 15, 2017, that certain Seventeenth Amendment and Waiver to Amended and Restated Credit
Agreement, dated as of August 11, 2017, that certain Eighteenth Amendment to Amended and Restated Credit Agreement, dated as of September 29, 2017,
that certain Nineteenth Amendment to Amended and Restated Credit Agreement, dated as of October 31, 2017, that certain Waiver, dated as of November 14,
2017, that certain Twentieth Amendment and Waiver to Amended and Restated Credit Agreement, dated as of November 30, 2017, that certain Twenty-First
Amendment to Amended and Restated Credit Agreement, dated as of December 28, 2017 and that certain Twenty-Second Amendment to Amended and
Restated Credit Agreement, dated as of January 30, 2018 (the “Credit Agreement”), pursuant to which (i) ROS and Royalty Opportunities, as Lenders under
the Credit Agreement, have extended credit to the Borrowers on the terms set forth therein and (ii) each Lender has appointed ROS as the administrative
agent (the “Administrative Agent”) for the Lenders;

 

 



 

 
WHEREAS, the Guarantors and the Administrative Agent entered into an Amended and Restated Guarantee, dated as of July 31, 2015 and

supplemented on September 11, 2015, pursuant to which the Guarantors have agreed to guarantee the Obligations of the Borrowers under the Credit
Agreement;

 
WHEREAS, pursuant to Section 11.1 of the Credit Agreement, the Credit Agreement may be amended by an instrument in writing signed

by each of the Borrowers and the Administrative Agent (acting on behalf of the Lenders); and
 
WHEREAS, the Borrowers and the Lenders desire to amend certain provisions of the Credit Agreement as provided in this Amendment.
 
NOW, THEREFORE, in consideration of the mutual agreements herein contained, and for other good and valuable consideration, the

receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:
 
1.       Definitions; Loan Document. Capitalized terms used herein without definition shall have the meanings assigned to such terms in the

Credit Agreement. This Amendment shall constitute a Loan Document for all purposes of the Credit Agreement and the other Loan Documents.
 
2.       Amendment to Section 1.1. Section 1.1 of the Credit Agreement is hereby amended by amending and restating the following

definitions in their entirety as follows:
 
“Change in Control” means and shall be deemed to have occurred if (i) any “person” or “group” (within the meaning of Rule 13d-5 of the

Securities Exchange Act of 1934 as in effect on the date hereof) (other than OrbiMed Advisors LLC and any of its Affiliates) shall own, directly or
indirectly, beneficially or of record, determined on a fully diluted basis, more than 35% of the Voting Securities of Holdings; (ii) a majority of the
seats (other than vacant seats) on the board of directors (or equivalent) of Holdings shall at any time be occupied by persons who were neither
(x) nominated by the board of directors of Holdings nor (y) appointed by directors so nominated; or (iii) Holdings shall cease to own, directly or
indirectly, beneficially and of record, 100% of the issued and outstanding Capital Securities of the Borrower or the Subsidiaries. The Acquisition and
the transactions contemplated by the Acquisition Agreement (including under the “Escrow Agreement,” as defined in the Acquisition Agreement)
shall not be deemed to be a “Change in Control.”

 
“Consolidated EBITDA” shall mean, for Holdings and its Subsidiaries, for any period, an amount equal to the sum of (i) Consolidated Net

Income for such period plus (ii) solely to the extent deducted in determining Consolidated Net Income for such period, and without duplication, (A)
Consolidated Interest Expense, (B) income tax expense determined on a consolidated basis in accordance with GAAP, (C) depreciation and
amortization determined on a consolidated basis in accordance with GAAP, (D) compensation paid solely in Capital Securities of Holdings that are
not Disqualified Capital Securities, (E) non-cash impairment charges, (F) out-of-pocket fees, costs and expenses actually paid in connection with the
closing of the transactions contemplated by that certain Restructuring and Exchange Agreement, dated as of January 11, 2018, by and among
Holdings, the Lenders and the Consenting Noteholders parties thereto, (G) severance costs or one-time reduction-in-force compensation expenses
paid to employees, (H) expenses associated with the Dayton repurposing and restructuring of the sales organization approved by the Administrative
Agent in its sole discretion and (I) all other non-cash charges approved by the Administrative Agent in its sole discretion, determined on a
consolidated basis in accordance with GAAP, in each case for such period.
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“LIBO Rate” means the three-month London Interbank Offered Rate for deposits in U.S. Dollars at approximately 11:00 a.m. (London,

England time), quoted by the Administrative Agent from the appropriate Bloomberg or Reuters page selected by the Administrative Agent (or any
successor thereto or similar source determined by the Administrative Agent from time to time), which shall be that three-month London Interbank
Offered Rate for deposits in U.S. Dollars in effect two Business Days prior to the last Business Day of the Fiscal Quarter immediately prior to the
relevant Fiscal Quarter, adjusted for any reserve requirement in effect on such Business Day (including, basic, supplemental, marginal and
emergency reserves) under any regulations of the Board or other Governmental Authority having jurisdiction with respect thereto dealing with
reserve requirements prescribed for eurocurrency funding (currently referred to as "Eurocurrency Liabilities" in Regulation D of the Board)
maintained by a member bank of the Federal Reserve System), such rate to be rounded up to the nearest 1/16 of 1% and such rate to be reset
quarterly as of the first Business Day of each Fiscal Quarter. If the Loans are advanced other than on the first Business Day of a Fiscal Quarter, the
initial LIBO Rate shall be that three-month London Interbank Offered Rate for deposits in U.S. Dollars in effect two Business Days prior to the date
of the Loans, which rate shall be in effect until (and including) the last Business Day of the Fiscal Quarter next ending. The Administrative Agent’s
internal records of applicable interest rates shall be determinative in the absence of manifest error.

 
“Optional PIK Interest” is defined in Section 3.4(a)(iii).
 
3.       Amendment to Section 1.1. Section 1.1 of the Credit Agreement is hereby amended by deleting the definition of “Additional PIK

Interest” in its entirety.
 
4.       Amendment to Section 3.2. Section 3.2 of the Credit Amendment is hereby amended by deleting “9.0%” from such Section 3.2 and

inserting “1.0%” in replacement thereof.
 
5.       Amendments to Section 3.4. Section 3.4 of the Credit Agreement is hereby amended and restated in its entirety as follows:

 
“SECTION 3.4 Interest Rate.
 
(a) From and after the Restatement Date until June 30, 2016:
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(i)       interest payable in cash by the Borrower shall accrue on the Loans during such period at a rate per annum equal to 9.00%;

 
(ii)       additional interest (“PIK Interest”) shall accrue on the Loans during such period at a rate per annum equal to the difference of (A)

the sum of (1) the Applicable Margin plus (2) the higher of (x) the LIBO Rate for such Interest Period and (y) 1.00% minus (B) 9.00%, and such PIK Interest
shall be added to the outstanding principal amount of the Loans on the last day of each Fiscal Quarter until July 1, 2016; and
 

(iii)        notwithstanding anything in this Section 3.4(a) to the contrary, from and after the Restatement Date until March 31, 2016 , the
Borrower may elect, in its sole discretion and in lieu of interest payments pursuant to Section 3.4(a)(i) and Section 3.4(a)(ii) during such period, by delivering
written notice to the Administrative Agent prior to the date on which the first cash interest payment would be payable pursuant to Section 3.4(a)(i) and
Section 3.6(c), to have all or any portion (as the Borrower shall so elect) of interest on the Loans accrue on the Loans during such period at a rate per annum
equal to the sum of (1) the Applicable Margin plus (2) the higher of (x) the LIBO Rate for such Interest Period and (y) 1.00% (“Optional PIK Interest”), and
such Optional PIK Interest shall be added to the outstanding principal amount of the Loans on the last day of each Fiscal Quarter until March 31, 2016.

 
(b) From and after July 1, 2016 until February 13, 2018, PIK Interest shall accrue on the Loans during such period at a rate per annum equal to the

difference of the sum of (1) the Applicable Margin plus (2) the higher of (x) the LIBO Rate for such Interest Period and (y) 1.00%, and such PIK Interest shall
be added to the outstanding principal amount of the Loans on the last day of each Fiscal Quarter until December 31, 2017 and on February 14, 2018;
 

(c) From and after February 14, 2018 until December 31, 2018:
 

(i)       interest payable in cash by the Borrower shall accrue on the Loans during such period at a rate per annum equal to the sum of (1)
10.00% plus (2) the LIBO Rate for such Interest Period; and
 

(ii)        notwithstanding anything in this Section 3.4(c) to the contrary, from and after February 14, 2018 until December 31, 2018, the
Borrower may elect, in its sole discretion and in lieu of interest payments pursuant to Section 3.4(c)(i) during such period, by delivering written notice to the
Administrative Agent prior to the date on which the first cash interest payment would be payable pursuant to Section 3.4(c)(i) and Section 3.6(c), to have all
or any portion (as the Borrower shall so elect) of interest on the Loans accrue on the Loans during such period as Optional PIK Interest at a rate per annum
equal to the sum of (1) 12.00% plus (2) the LIBO Rate for such Interest Period, and such Optional PIK Interest shall be added to the outstanding principal
amount of the Loans on the last day of each Fiscal Quarter until December 31, 2018.
 

(d) From and after January 1, 2019 until June 30, 2019:
 

(i)       interest payable in cash by the Borrower shall accrue on the Loans during such period at a rate per annum equal to the sum of (1)
10.00% plus (2) the LIBO Rate for such Interest Period; and
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(ii)        notwithstanding anything in this Section 3.4(d) to the contrary, from and after January 1, 2019 until June 30, 2019, the Borrower

may elect, in its sole discretion and in lieu of interest payments pursuant to Section 3.4(d)(i) during such period, by delivering written notice to the
Administrative Agent prior to the date on which the first cash interest payment would be payable pursuant to Section 3.4(d)(i) and Section 3.6(c), to have all
or any portion (as the Borrower shall so elect) of interest on the Loans accrue on the Loans during such period as Optional PIK Interest at a rate per annum
equal to the sum of (1) 15.00% plus (2) the LIBO Rate for such Interest Period, and such Optional PIK Interest shall be added to the outstanding principal
amount of the Loans on the last day of each Fiscal Quarter until June 30, 2019.
 

(e) From and after July 1, 2019 until the Maturity Date, interest payable in cash by the Borrower shall accrue on the Loans during such period at a
rate per annum equal to the sum of (1) 10.00% plus (2) the LIBO Rate for such Interest Period.
 

(f) The interest rate shall be recalculated and, if necessary, adjusted for each Interest Period, in each case pursuant to the terms hereof.
 

(g) All references hereunder to the principal amount of the Loans shall include any PIK Interest or Optional PIK Interest, if any, so added to the
principal.
 

(h) Notwithstanding anything in this Section 3.4 to the contrary, the Borrower may, in its sole discretion, and in lieu of PIK Interest and/or Optional
PIK Interest payments pursuant to Sections 3.4(a), (b), (c) or (d), by delivering written notice to the Administrative Agent prior to the date on which any such
payment-in-kind interest payment would have been payable pursuant to Section 3.4(a), (b). (c) or (d) and Section 3.6(c), elect to pay such aggregate principal
amount of PIK Interest and/or Optional PIK Interest in cash instead of making payment-in-kind, in which case the Borrower shall be required to make such
PIK Interest and/or Optional PIK Interest payment in cash at the time such payment-in-kind interest would have been payable pursuant to Section 3.4(a), (b),
(c) or (d) and Section 3.6(c).”

 
6.       Amendments to Section 3.5. Section 3.5 of the Credit Agreement is hereby amended by deleting “, Additional PIK Interest” from

such Section 3.5.
 
7.       Amendments to Section 3.6. Section 3.6 of the Credit Agreement is hereby amended by deleting the last sentence from such Section

3.6 in its entirety.
 
8.       Amendments to Section 8.4(a). Section 8.4(a) of the Credit Agreement is hereby amended and restated in its entirety to read as

follows:
 

“(a)        [Intentionally Omitted.]”
 
9.       Amendments to Section 8.4(b). Section 8.4(b) of the Credit Agreement is hereby amended by deleting the first two sentences from

such Section 8.4(b) in their entirety and inserting the following in lieu thereof:
 
“At all times after February 14, 2018, the Liquidity shall not be less than $500,000.”
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10.       Amendments to Section 8.4(c). Section 8.4(c) of the Credit Agreement is hereby amended and restated in its entirety to read as

follows:
 

“(c) Consolidated Senior Leverage Ratio. The Consolidated Senior Leverage Ratio shall not be greater than the amount set forth below at any time,
in each case, other than as set forth in the definition thereof, with respect to the most recent period of four Fiscal Quarters then ended (starting at the time that
the financial statements for the most recent four Fiscal Quarters ended June 30, 2019 are required to have been delivered hereunder (or have been so
delivered, if earlier)):
 

Four Fiscal 
Quarters Ended

Consolidated Senior
Leverage Ratio

June 30, 2019 10.00:1.00
September 30, 2019 10.00:1.00
December 31, 2019 8.00:1.00
March 31, 2020 7.00:1.00
June 30, 2020 7.00:1.00

 
11.       Amendments to Section 8.4(d). Section 8.4 of the Credit Amendment is hereby amended by adding the following as a new Section

8.4(d):
 

“(d) Consolidated EBITDA. The Consolidated EBITDA for the periods set forth below shall not be less than the amounts set forth opposite such
periods for the periods set forth below:
 

Testing Period Minimum Consolidated EBITDA
Three Fiscal Quarters ended September 30, 2018 $2.2 million
Four Fiscal Quarters ended December 31, 2018 $4.0 million
Four Fiscal Quarters ended March 31, 2019 $5.5 million
Four Fiscal Quarters ended June 30, 2019 $7.0 million
Four Fiscal Quarters ended September 30, 2019 $8.5 million
Four Fiscal Quarters ended December 31, 2019 $10.0 million
Four Fiscal Quarters ended March 31, 2020 The greater of (a) $10.0 million or (b) 75% of

projected Adjusted EBITDA for such period
pursuant to projections, based on good faith
estimates and assumptions believed by the
Borrower to be reasonable at the time made,
delivered to the Administrative Agent no later than
December 31, 2019

Four Fiscal Quarters ended June 30, 2020 The greater of (a) $10.0 million or (b) 75% of
projected Adjusted EBITDA for such period
pursuant to projections, based on good faith
estimates and assumptions believed by the
Borrower to be reasonable at the time made,
delivered to the Administrative Agent no later than
December 31, 2019
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12.       Waiver. The Lenders hereby waive any non-compliance with (a) the covenant set forth in Section 8.4(a) of the Credit Agreement as

in effect prior to this Amendment for the Fiscal Quarter ended December 31, 2017, (b) the covenant set forth in the second sentence of Section 8.4(b) of the
Credit Agreement as in effect prior to this Amendment for the period from and including November 1, 2017 through and including December 31, 2017 and
(c) the covenant set forth in Section 8.4(c) of the Credit Agreement as in effect prior to this Amendment for the four Fiscal Quarters ended December 31,
2017.

 
13.       Conditions to Effectiveness of Amendment. This Amendment shall become effective upon receipt by the Borrowers, the

Administrative Agent, the Lenders and the Guarantors of a counterpart signature of the others to this Amendment duly executed and delivered by each of the
Borrowers, the Lenders, the Administrative Agent and the Guarantors.

 
14.       Expenses. The Borrowers agree to pay on demand all expenses of the Administrative Agent (including, without limitation, the fees

and out-of-pocket expenses of Covington & Burling LLP, counsel to the Administrative Agent) incurred in connection with the Administrative Agent’s
review, consideration and evaluation of this Amendment, including the rights and remedies available to it in connection therewith, and the negotiation,
preparation, execution and delivery of this Amendment.

 
15.       Representations and Warranties. The Borrowers and the Guarantors represent and warrant to each Lender as follows:
 
(a)       After giving effect to this Amendment, the representations and warranties of the Borrowers and the Guarantors contained in the

Credit Agreement or any other Loan Document shall, (i) with respect to representations and warranties that contain a materiality qualification, be true and
correct in all respects on and as of the date hereof, and (ii) with respect to representations and warranties that do not contain a materiality qualification, be true
and correct in all material respects on and as of the date hereof, and except that the representations and warranties limited by their terms to a specific date
shall be true and correct as of such date.

 
(b)       Before and after giving effect to this Amendment, no Default or Event of Default under the Credit Agreement has occurred or will

occur or be continuing.
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16.       No Implied Amendment or Waiver. Except as expressly set forth in this Amendment, this Amendment shall not, by implication or

otherwise, limit, impair, constitute a waiver of or otherwise affect any rights or remedies of the Administrative Agent or the Lenders under the Credit
Agreement or the other Loan Documents, or alter, modify, amend or in any way affect any of the terms, obligations or covenants contained in the Credit
Agreement or the other Loan Documents, all of which shall continue in full force and effect. Nothing in this Amendment shall be construed to imply any
willingness on the part of the Administrative Agent or the Lenders to agree to or grant any similar or future amendment, consent or waiver of any of the terms
and conditions of the Credit Agreement or the other Loan Documents.

 
17.       Waiver and Release. TO INDUCE THE ADMINISTRATIVE AGENT, ACTING ON BEHALF OF THE LENDERS, TO AGREE

TO THE TERMS OF THIS AMENDMENT, THE BORROWERS, THE GUARANTORS AND THEIR AFFILIATES (COLLECTIVELY, THE
RELEASING PARTIES”) REPRESENT AND WARRANT THAT AS OF THE DATE HEREOF THERE ARE NO CLAIMS OR OFFSETS AGAINST OR
RIGHTS OF RECOUPMENT WITH RESPECT TO OR DEFENSES OR COUNTERCLAIMS TO THEIR OBLIGATIONS UNDER THE LOAN
DOCUMENTS AND IN ACCORDANCE THEREWITH THEY:

 
(a)       WAIVE ANY AND ALL SUCH CLAIMS, OFFSETS, RIGHTS OF RECOUPMENT, DEFENSES OR COUNTERCLAIMS,

WHETHER KNOWN OR UNKNOWN, ARISING PRIOR TO THE DATE HEREOF; AND
 
(b)       FOREVER RELEASE, RELIEVE, AND DISCHARGE THE ADMINISTRATIVE AGENT, THE LENDERS, THEIR OFFICERS,

DIRECTORS, SHAREHOLDERS, MEMBERS, PARTNERS, PREDECESSORS, SUCCESSORS, ASSIGNS, ATTORNEYS, ACCOUNTANTS, AGENTS,
EMPLOYEES, AND REPRESENTATIVES (COLLECTIVELY, THE "RELEASED PARTIES"), AND EACH OF THEM, FROM ANY AND ALL
CLAIMS, LIABILITIES, DEMANDS, CAUSES OF ACTION, DEBTS, OBLIGATIONS, PROMISES, ACTS, AGREEMENTS, AND DAMAGES, OF
WHATEVER KIND OR NATURE, WHETHER KNOWN OR UNKNOWN, SUSPECTED OR UNSUSPECTED, CONTINGENT OR FIXED,
LIQUIDATED OR UNLIQUIDATED, MATURED OR UNMATURED, WHETHER AT LAW OR IN EQUITY, WHICH THE RELEASING PARTIES
EVER HAD, NOW HAVE, OR MAY, SHALL, OR CAN HEREAFTER HAVE, DIRECTLY OR INDIRECTLY ARISING OUT OF OR IN ANY WAY
BASED UPON, CONNECTED WITH, OR RELATED TO MATTERS, THINGS, ACTS, CONDUCT, AND/OR OMISSIONS AT ANY TIME FROM THE
BEGINNING OF THE WORLD THROUGH AND INCLUDING THE DATE HEREOF, INCLUDING WITHOUT LIMITATION ANY AND ALL
CLAIMS AGAINST THE RELEASED PARTIES ARISING UNDER OR RELATED TO THE LOAN DOCUMENTS OR THE TRANSACTIONS
CONTEMPLATED THEREBY.
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(c)       IN CONNECTION WITH THE RELEASE CONTAINED HEREIN, THE RELEASING PARTIES ACKNOWLEDGE THAT

THEY ARE AWARE THAT THEY MAY HEREAFTER DISCOVER CLAIMS PRESENTLY UNKNOWN OR UNSUSPECTED, OR FACTS IN
ADDITION TO OR DIFFERENT FROM THOSE WHICH THEY KNOW OR BELIEVE TO BE TRUE, WITH RESPECT TO THE MATTERS
RELEASED HEREIN. NEVERTHELESS, IT IS THE INTENTION OF THE RELEASING PARTIES, THROUGH THIS AGREEMENT AND WITH
ADVICE OF COUNSEL, FULLY, FINALLY, AND FOREVER TO RELEASE ALL SUCH MATTERS, AND ALL CLAIMS RELATED THERETO,
WHICH DO NOW EXIST, OR HERETOFORE HAVE EXISTED. IN FURTHERANCE OF SUCH INTENTION, THE RELEASES HEREIN GIVEN
SHALL BE AND REMAIN IN EFFECT AS A FULL AND COMPLETE RELEASE OR WITHDRAWAL OF SUCH MATTERS NOTWITHSTANDING
THE DISCOVERY OR EXISTENCE OF ANY SUCH ADDITIONAL OR DIFFERENT CLAIMS OR FACTS RELATED THERETO.

 
(d)       THE RELEASING PARTIES COVENANT AND AGREE NOT TO BRING ANY CLAIM, ACTION, SUIT, OR PROCEEDING

AGAINST THE RELEASED PARTIES, DIRECTLY OR INDIRECTLY, REGARDING OR RELATED IN ANY MANNER TO THE MATTERS
RELEASED HEREBY, AND FURTHER COVENANT AND AGREE THAT THIS AGREEMENT IS A BAR TO ANY SUCH CLAIM, ACTION, SUIT,
OR PROCEEDING.

 
(e)       THE RELEASING PARTIES REPRESENT AND WARRANT TO THE RELEASED PARTIES THAT THEY HAVE NOT

HERETOFORE ASSIGNED OR TRANSFERRED, OR PURPORTED TO ASSIGN OR TRANSFER, TO ANY PERSON OR ENTITY ANY CLAIMS OR
OTHER MATTERS HEREIN RELEASED.

 
18.       Counterparts; Governing Law. This Amendment may be executed in any number of counterparts and by different parties hereto

on separate counterparts, each of such when so executed and delivered shall be an original, but all of such counterparts shall together constitute but one and
the same agreement. Delivery of an executed counterpart of a signature page of this Amendment by fax transmission or other electronic mail transmission
(e.g., “pdf” or “tif”) shall be effective as delivery of a manually executed counterpart of this Amendment. THIS AMENDMENT SHALL BE GOVERNED
BY, AND CONSTRUED IN ACCORDANCE WITH, THE INTERNAL LAWS OF THE STATE OF NEW YORK (INCLUDING FOR SUCH PURPOSE
SECTIONS 5-1401 AND 5-1402 OF THE GENERAL OBLIGATIONS LAW OF THE STATE OF NEW YORK).

 
[Remainder of Page Intentionally Left Blank]
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IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be executed by their respective officers thereunto duly

authorized as of the day and year first above written.
 

 BACTERIN INTERNATIONAL, INC.,
as the Borrower

   
 By: /s/ Carl D. O’Connell
 Name: Carl D. O’Connell
 Title: Chief Executive Officer
   
 XTANT MEDICAL HOLDINGS, INC.,
 (fka: Bacterin International Holdings, Inc.)
 as a Guarantor
   
 By: /s/ Carl D. O’Connell
 Name: Carl D. O’Connell
 Title: Chief Executive Officer
   
 X-SPINE SYSTEMS, INC.,
 as a Guarantor and the Additional Delayed Draw Borrower
   
 By: /s/ Carl D. O’Connell
 Name: Carl D. O’Connell
 Title: Chief Executive Officer
   
 XTANT MEDICAL, INC.,
 as a Guarantor
   
 By: /s/ Carl D. O’Connell
 Name: Carl D. O’Connell
 Title: Chief Executive Officer
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 ROS ACQUISITION OFFSHORE LP,

as a Lender and as the Administrative Agent
   
 By OrbiMed Advisors LLC, solely in its capacity as
 Investment Manager
   
 By: /s/ W. Carter Neild
 Name: W. Carter Neild
 Title: Member
   
 ORBIMED ROYALTY OPPORTUNITIES II, LP,

as a Lender
   
 By OrbiMed ROF II LLC,
 its General Partner
 By OrbiMed Advisors LLC,
 its Managing Member
   
 By: /s/ W. Carter Neild
 Name: W. Carter Neild
 Title: Member
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EXHIBIT 10.2

 
SECURITIES PURCHASE AGREEMENT

 
Xtant Medical Holdings, Inc.
664 Cruiser Lane
Belgrade, Montana 59714
 
Ladies and Gentlemen:
 
Each of the undersigned (each, an “Investor”) hereby confirms its agreement with you as follows:
 
1. This Securities Purchase Agreement (the “Agreement”) is made as of the Effective Date between Xtant Medical Holdings, Inc., a Delaware corporation

(the “Company”), and the Investors listed on the signature pages hereto.
 
2. The Company is proposing to issue and sell to the Investors (the “Placement”) an aggregate of $6,809,896.80 of the Company’s common stock, par

value $0.000001 per share (the “Securities”), at a price per share of $7.20 pursuant to the Restructuring and Exchange Agreement, dated as of January
11, 2018, among the Company, the Investors and the consenting noteholders party thereto (the “Restructuring Agreement”). The Securities will be
entitled to the benefits of a Registration Rights Agreement (the “Registration Rights Agreement”), to be entered into among the Company and
the Investors, pursuant to which the Company agrees, among other thing, to file and cause to become effective under the Securities Act of 1933,
as amended (the “Securities Act”), a registration statement covering the resale of the Securities.

 
3. The Company and the Investors agree that, upon the terms and subject to the conditions set forth herein and in the Restructuring Agreement, the Investors

will purchase from the Company and the Company will issue and sell to the Investors the number of Securities set forth below on each Investor’s
signature page for the aggregate purchase price set forth below on such Investor’s signature page. The Securities shall be purchased pursuant to the Terms
and Conditions for Purchase of Securities attached hereto as Annex A and incorporated herein by reference as if fully set forth herein. The Securities
purchased by the Investors will be delivered by electronic book-entry through the facilities of the Depository Trust Company (“DTC”) pursuant to the
Investors’ instructions at the Closing.

 

 



 

 
Number of Securities the Investor Agrees to Purchase: 603,687 shares
 
Aggregate Purchase Price of such Securities : $4,346,546.40

 
Please confirm that the foregoing correctly sets forth the agreement between us by signing in the space provided below for that purpose.

 
AGREED AND ACCEPTED BY:  
  

______________________________________
 
Xtant Medical Holdings, Inc.  Name of Investor:
a Delaware corporation  ROS Acquisition Offshore LP
   
  By OrbiMed Advisors LLC, solely in its
  capacity as Investment Manager
   
By: /s/ Carl D. O’Connell  By: /s/ W. Carter Neild
Name: Carl D. O’Connell  Name: W. Carter Neild
Title: Chief Executive Officer  Title: Member
   
  Address: 601 Lexington Avenue, 54th Floor

 New York, NY 10022
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If you are a registered investment company, please provide information relating to your Custodial Agent.
 
 Name of Custodial Agent: Merrill Lynch
 Address: 600 California St., Floor 8
 San Francisco, CA 94108
 Tax ID No.:
 Settlement Contact Name: Peter Miller
 
 

 3



 

 
Number of Securities the Investor Agrees to Purchase: 342,132 shares

 
Aggregate Purchase Price of such Securities : $2,463,350.40

 
Please confirm that the foregoing correctly sets forth the agreement between us by signing in the space provided below for that purpose.

 
AGREED AND ACCEPTED BY:  
  

______________________________________
 

 
Xtant Medical Holdings, Inc.  Name of Investor:
a Delaware corporation  OrbiMed Royalty Opportunities II, LP
   
  By OrbiMed ROF II LLC,
  its General Partner
   
  By OrbiMed Advisors LLC,
  its Managing Member
   
By: /s/ Carl D. O’Connell  By: /s/ W. Carter Neild
Name: Carl D. O’Connell  Name: W. Carter Neild
Title: Chief Executive Officer  Title: Member
   
  Address: 601 Lexington Avenue, 54th Floor

 New York, NY 10022
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If you are a registered investment company, please provide information relating to your Custodial Agent.
 
 Name of Custodial Agent: Merrill Lynch
 Address: 600 California St., Floor 8
 San Francisco, CA 94108
 Tax ID No.:
 Settlement Contact Name: Peter Miller
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ANNEX A TO THE SECURITIES PURCHASE AGREEMENT

TERMS AND CONDITIONS FOR PURCHASE OF SECURITIES
 
1. Agreement to Sell and Purchase the Securities; Closings and Delivery of Securities and Funds.

 
1.1 Upon the terms and subject to the conditions hereinafter set forth, at the Closing (as defined below), the Company will sell to the Investors,

and the Investors will purchase from the Company, the amount of Securities set forth on each such Investor’s signature page hereto at the
purchase price set forth on such signature page.

 
1.2 The completion of the purchase and sale of the Securities (the “Closing”) shall occur on or around February 14, 2018 (the “Closing Date”),

at the offices of the Company’s counsel. At the Closing, (i) the Company shall cause the Company’s transfer agent to deliver to the
Investors the Securities to the DTC account specified by the Investors and agreed by the Company, and (ii) the aggregate purchase price for
the Securities shall be delivered by or on behalf of the Investors to the Company in the manner set forth in the funds flow memorandum
attached hereto as Annex B.

 
1.3 The Company’s obligation to issue and sell Securities to any Investor shall be subject to the accuracy of the representations and warranties

made by the Investors.
 
1.4 The Investors’ obligation to accept delivery of the Securities and to pay for the Securities shall be subject to the following conditions: (a)

each of the representations and warranties of the Company made in Article 3 of the Restructuring Agreement shall be accurate in all
material respects as of the Closing Date; (b) the Tier 2 Transaction and Reverse Stock Split (each as described in the Company’s definitive
proxy statement filed with the SEC on January 22, 2018) shall have occurred and (c) the Company shall have furnished to the Investors
such further certificates and documents as the Investors may reasonably request.

 
2. Representations, Warranties and Covenants of the Company.

 
The Company hereby represents and warrants to, and covenants with, the Investors that:
 
2.1 The Company has full right, power, authority and capacity to enter into this Agreement and the Registration Rights Agreement and to

consummate the transactions contemplated hereby and thereby, and has taken all necessary action to authorize the execution, delivery and
performance of this Agreement and the Registration Rights Agreement.

 
2.2 The Company has all requisite corporate power and authority to issue and sell the Securities. The Securities have been duly authorized by

the Company, and are validly issued, fully paid and non-assessable, and the Securities are not subject to any preemptive or similar rights.
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2.3 The Company hereby makes to the Investors the representations and warranties made by the Company pursuant to Article 3 of the

Restructuring Agreement as of the date hereof.
 
3. Representations, Warranties and Covenants of the Investors.

 
The Investors hereby represent and warrant to, and covenant with, the Company that:
 
3.1 (1) Each Investor is (a) either a QIB as defined in Rule 144A under the Securities Act, or an institutional accredited investor as defined

in Rule 501(a)(1), (a)(2), (a)(3), or (a)(7) under the Securities Act, as presently in effect, (b) aware that the sale to it is being made
in reliance on a private placement exemption from registration under the Securities Act, and (c) acquiring the Securities for its own
account or for the account of a QIB or an institutional accredited investor.

 
(2) Each Investor understands and agrees on behalf of itself and on behalf of any investor account for which it is purchasing the

Securities, that the Securities are being offered in a transaction not involving any public offering within the meaning of the
Securities Act, that the Securities have not been, and will not be, registered under the Securities Act and that (a) if it decides to
offer, resell, pledge or otherwise transfer any of the Securities, such Securities may be offered, resold, pledged or otherwise
transferred only (i) pursuant to an exemption from the registration requirements of the Securities Act, including Rule 144 under the
Securities Act (if available), (ii) pursuant to an effective registration statement under the Securities Act, or (iii) to the Company, or
one of its subsidiaries, in each of cases (i) through (iii) in accordance with any applicable securities laws of any state of the United
States.

 
(3) The Investors understand that the Securities will, unless sold pursuant to a registration statement that has been declared effective

under the Securities Act or in compliance with Rule 144, and will bear a legend that reflects the restricted nature of the securities.
 
(4) Each Investor:

 
(a) is able to fend for itself in the transactions contemplated hereby;
 
(b) has such knowledge and experience in financial and business matters as to be capable of evaluating the merits and risks of

its prospective investment in the Securities; and
 
(c) has the ability to bear the economic risks of its prospective investment and can afford the complete loss of such

investment.
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(5) Each Investor acknowledges that (a) it has conducted its own investigation of the Company, (b) it has had access to, and has had an

adequate opportunity to review, (i) all information the Company has filed with and furnished to the Securities and Exchange
Commission (the “Commission”), (ii) all information set forth in such filings, and (iii) such financial and other information as it
deems necessary to make its decision to purchase the Securities, and (c) it has been offered the opportunity to ask questions of the
Company, and received such answers thereto, as it deemed necessary in connection with the decision to purchase the Securities.

 
(6) The Investors understand that the Company, and others will rely upon the truth and accuracy of the foregoing representations,

acknowledgements and agreements and agrees that if any of the representations and acknowledgements deemed to have been made
by it by its purchase of the Securities are no longer accurate, the Investors shall promptly notify the Company. If the Investors are
acquiring the Securities as a fiduciary or agent for one or more investor accounts, it represents that it has sole investment discretion
with respect to each such account and it has full power to make the foregoing representations, acknowledgements and agreements
on behalf of such account.

 
3.2 The Investors acknowledge that no action has been or will be taken in any jurisdiction outside the United States by the Company that would

permit an offering of the Securities, or possession or distribution of offering materials in connection with the issue of the Securities
(including any filing of a registration statement), in any jurisdiction outside the United States where action for that purpose is required. Each
Investor outside the United States will comply with all applicable laws and regulations in each foreign jurisdiction in which it purchases,
offers, sells or delivers Securities or has in its possession or distributes any offering material, in all cases at its own expense.

 
3.3 The Investors have full right, power, authority and capacity to enter into this Agreement and to consummate the transactions contemplated

hereby and has taken all necessary action to authorize the execution, delivery and performance of this Agreement, and this Agreement
constitutes a valid, binding and enforceable obligation of the Investors, except as the enforceability of the Agreement may be subject to or
limited by bankruptcy, insolvency, reorganization, arrangement, moratorium or other similar laws relating to or affecting the rights of
creditors generally.

 
3.4 The entry into and performance of this Agreement by the Investors and the consummation by the Investors of the transactions contemplated

hereby and thereby will not (i) result in a violation of the organizational documents of Investors, (ii) conflict with, or constitute a default
under, or give to others any rights of termination, amendment, acceleration or cancellation of any agreement, indenture or instrument to
which the Investors are party, or (iii) result in the violation of any law, rule, regulation, order, judgment or decree (including federal and
state securities laws) applicable to the Investors, except in the case of clauses (ii) and (iii) above, for such conflicts, defaults, rights or
violations which would not, individually or in the aggregate, reasonably be expected to have a material adverse effect on the ability of the
Investors to perform their obligations hereunder.
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4. Survival of Representations, Warranties and Agreements. Notwithstanding any investigation made by any party to this Agreement, all covenants,

agreements, representations and warranties made by the Company and the Investors herein shall survive the execution of this Agreement, the
delivery to the Investors of the Securities being purchased and the payment therefor.

 
5. Notices. All notices, requests, consents and other communications hereunder shall be in writing, shall be delivered (A) if within the domestic United

States, by first-class registered or certified mail, or nationally recognized overnight express courier, postage prepaid, or by facsimile, or (B)
otherwise by International Federal Express or facsimile, and shall be deemed given (i) if delivered by first-class registered or certified mail, three
business days after so mailed, (ii) if delivered by a nationally recognized overnight carrier, one business day after so mailed, (iii) if delivered by
International Federal Express, two business days after so mailed and (iv) if delivered by facsimile, upon electronic confirmation of receipt and shall
be delivered as addressed as follows:

 
(a) if to the Company, to:
 
Xtant Medical Holdings, Inc.
664 Cruiser Lane
Belgrade, Montana 59714
Attention: Carl O’Connell
 
(b) if to an Investor, at its address on the signature page hereto, or at such other address or addresses as may have been furnished to the
Company in writing.
 

6. Independent Nature of Investors’ Obligations and Rights. The obligations of the Investors under this Agreement are several and not joint, and no
Investor shall be responsible in any way for the performance of the obligations of any other Investor under the Agreement. The decision of each
Investor to purchase the Securities pursuant to the Agreement has been made by such Investor independently of any other Investor. Nothing
contained in the Agreement, and no action taken by any Investor pursuant thereto, shall be deemed to constitute the Investors as a partnership, an
association, a joint venture or any other kind of entity, or create a presumption that the Investors are in any way acting in concert or as a group with
respect to such obligations or with respect to the acquisition, disposition or voting of the Securities or the transactions contemplated by the
Agreement. Each Investor acknowledges that no other Investor has acted as agent for such Investor in connection with making its investment
hereunder and that no Investor will be acting as agent of such Investor in connection with monitoring its investment in the Securities or enforcing its
rights under this Agreement. Each Investor shall be entitled to independently protect and enforce its rights, including without limitation the rights
arising out of this Agreement, and it shall not be necessary for any other Investor to be joined as an additional party in any proceeding for such
purpose. No consideration shall be offered or paid to any person to amend or consent to a waiver or modification of any provision of the Agreement
unless the same consideration is also offered to all of the parties to the Agreement.
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7. Changes. Except as contemplated herein, this Agreement may not be modified or amended except pursuant to an instrument in writing signed by the

Company.
 
8. Headings. The headings of the various sections of this Agreement have been inserted for convenience or reference only and shall not be deemed to

be part of this Agreement.
 
9. Severability. In case any provision contained in this Agreement should be invalid, illegal or unenforceable in any respect, the validity, legality and

enforceability of the remaining provisions contained herein shall not in any way be affected or impaired thereby.
 
10. Applicable Law; Venue. This Agreement will be governed by and construed in accordance with the laws of the State of New York applicable to

contracts made and to be performed within the State of New York. Each of the Company and the Investors agree that any suit, action or proceeding
arising out of or based upon this Agreement or the transactions contemplated hereby may be instituted only in any State or U.S. federal court in The
City of New York and County of New York and waives any objection that such party may now or hereafter have to the laying of venue of any such
suit, action or proceeding, and irrevocably submits to the exclusive jurisdiction of such courts in any such suit, action or proceeding.

 
11. Waiver of Jury Trial. Each of the Company and the Investors hereby irrevocably waive, to the fullest extent permitted by applicable law, any and all

right to trial by jury in any legal proceeding arising out of or relating to this Agreement or the transactions contemplated hereby.
 
Counterparts. This Agreement may be signed in one or more counterparts, each of which shall constitute an original and all of which together shall constitute
one and the same agreement
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EXHIBIT 10.3

 
INVESTOR RIGHTS AGREEMENT

 
This INVESTOR RIGHTS AGREEMENT, dated as of February 14, 2018 (this “Agreement”), by and among Xtant Medical Holdings, Inc. (the

“Company”), OrbiMed Royalty Opportunities II, LP (“OrbiMed”), ROS Acquisition Offshore LP (“ROS” and, together with OrbiMed, the “Investors”) and
Park West Partners International, Limited and Park West Investors Master Fund, Limited (collectively, the “Park West Funds”).
 

WHEREAS, on January 11, 2018, the Company, the Investors and the Consenting Noteholders (as defined in the Restructuring Agreement) entered
into a Restructuring and Exchange Agreement (the “Restructuring Agreement”), pursuant to which the Company, the Investors and the Consenting
Noteholders agreed that the Investors would convert certain of the Company convertible notes they owned into shares of Company common stock (the
“Common Stock”), and the Company would hold a stockholder vote to allow the Investors and the Consenting Noteholders to exchange the remainder of their
Company convertible notes into shares of Common Stock, on the terms and subject to the conditions set forth in the Restructuring Agreement;
 

WHEREAS, the Company has held the stockholder vote, the Company stockholders have approved (1) the exchange of Company convertible notes
held by the Investors and the Consenting Noteholders for shares of Common Stock and (2) the election of new Company directors, and the Investors and
Consenting Noteholders have exchanged their Company convertible notes for shares of Common Stock; and
 

WHEREAS, it is a condition to the closing of the transactions contemplated by the Restructuring Agreement that the Company, the Investors and
the Park West Funds enter into this Agreement.
 

NOW, THEREFORE, in consideration of the foregoing and the agreements contained in this Agreement, and intending to be legally bound by this
Agreement, the Company, the Investors and the Park West Funds agree as follows:

 
ARTICLE I

DEFINITION
 
Capitalized terms used and not otherwise defined in this Agreement that are defined in the Restructuring Agreement shall have the meanings given

such terms in the Restructuring Agreement. As used in this Agreement, the following terms shall have the respective meanings set forth in this Article I:
 
“Change of Control” shall mean, with respect to any Person, as applicable, (a) a merger or consolidation in which such Person is not the surviving

corporation or in which, if such Person is the surviving corporation, the stockholders of such Person immediately prior to the consummation of such merger
or consolidation do not, immediately after consummation of such merger or consolidation, possess, directly or indirectly through one or more intermediaries,
a majority of the voting power of all of the surviving entity’s outstanding stock and other securities and the power to elect a majority of the members of such
Person’s board of directors; or (b) a transaction or series of related transactions (which may include a tender offer for such Person’s stock or the issuance, sale
or exchange of stock of such Person) if the stockholders of such Person immediately prior to the initiation of such transaction do not, immediately after
consummation of such transaction or any of such related transactions, own, directly or indirectly through one or more intermediaries, stock or other securities
of the entity that possess a majority of the voting power of all of such Person’s outstanding stock and other securities and the power to elect a majority of the
members of such Person’s board of directors.

 

 



 

 
“Indebtedness” means (i) indebtedness for borrowed money whether or not evidenced by bonds, notes, debentures or other similar instruments,

including purchase money obligations or other obligations relating to the deferred purchase price of property, (ii) obligations as lessee under leases which
have been recorded as capital leases or (iii) obligations under guaranties in respect of indebtedness or obligations of others of the kind referred to in clauses (i)
through (ii) above, as reported in accordance with GAAP; provided that Indebtedness shall not include (A) trade payables and accrued expenses arising in the
ordinary course of business and (B) indebtedness, obligations under guaranties and other liabilities owed by the Company to its Subsidiaries or among the
Company’s Subsidiaries.

 
“Investor Affiliates” means an Affiliate of either Investor. For the avoidance of doubt, the Company shall not be considered an Affiliate of either

Investor.
 
“New Securities” means any shares of capital stock of the Company, including Common Stock and preferred shares, whether authorized or not by

the Board or any committee of the Board, and any rights, options, or warrants to purchase shares of capital stock, and securities of any type whatsoever that
are, or may become, convertible, exchangeable or exercisable into capital stock; provided, however, that the term “New Securities” shall not include: (i)
securities issued to employees, consultants, officers and directors of the Company, pursuant to any arrangement approved by the Board or the Board’s
Compensation Committee; (ii) securities issued to the sellers pursuant to the acquisition of another business entity by the Company by merger, purchase of
substantially all of the assets or shares, or other reorganization whereby the Company will own equity securities of the surviving or successor corporation;
(iii) securities issued in an underwritten registered public offering, provided that the Company shall have complied with Article III with respect to such
securities; (iv) securities issued pursuant to any rights or agreements, including, without limitation, convertible securities, options and warrants, provided that
either (x) the Company shall have complied with Article III with respect to the initial sale or grant by the Company of such rights or agreements or (y) such
rights or agreements existed on or prior to the Closing Date (it being understood that any modification or amendment to any such pre-existing right or
agreement subsequent to the Closing Date with the effect of increasing the percentage of the Company's fully-diluted securities underlying such rights
agreement shall not be included in this clause (iv)); (v) securities issued in connection with any stock split, stock dividend or recapitalization by the Company
and (vi) any right, option, or warrant to acquire any security convertible into the securities excluded from the definition of New Securities pursuant to clauses
(i) through (v) above.

 
“Ownership Percentage” means the percentage equal to (i) the aggregate number of shares of Common Stock held by the Investors, divided by (ii)

the total number of shares of Common Stock then outstanding.
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“Ownership Threshold” means the Investors and the Investor Affiliates taken together holding in aggregate at least 40% of the Common Stock.
 
“Reorganization Event” means (a) any consolidation or merger of the Company with or into another Person or of another Person with or into the

Company, (b) any sale, transfer, lease or conveyance to another Person of the property of the Company as an entirety or substantially as an entirety, (c) any
statutory share exchange of the Company with another Person (other than in connection with a merger or acquisition), or (d) any tender offer or exchange
offer which, in combination with any related transactions, would result in a Change of Control of the Company (in which case, the Reorganization Event for
such purposes shall be all such transactions taken together).

 
ARTICLE II

GOVERNANCE MATTERS
 
Section 2.1.          Board Composition.
 
(a)          Concurrently with the execution of this Agreement, each member of the board of directors of the Company (the “Board”) shall resign from

the Board, effective immediately, and immediately upon the Company Stockholder Approval having been obtained, the Board shall consist of the individuals
set forth on Schedule 1 hereto until the 2018 annual meeting of the Company’s stockholders or such individual’s earlier resignation, death or removal. After
the date hereof,

 
i.            for so long as the Ownership Threshold is met the Investors shall be entitled to nominate such number of individuals to the Board

constituting a majority of directors,
 
ii.         (1) for so long as the Ownership Threshold is not met, but the Investors’ Ownership Percentage exceeds 30% of the Common Stock,

then the Investors shall be entitled to nominate the greater of: (x) such number of individuals to the Board in relative proportion to the Ownership
Percentage (rounded down) and (y) three directors, (2) for so long as the Investors’ Ownership Percentage is in the aggregate at least 20%, but less
than 30% of the Common Stock, then the Investors shall be entitled to nominate the greater of: (x) such number of individuals to the Board in
relative proportion to the Ownership Percentage (rounded down) and (y) two directors, and (3) for so long as the Investors’ Ownership Percentage is
in the aggregate at least 10%, but less than 20% of the Common Stock, then the Investors shall be entitled to nominate the greater of: (x) such
number of individuals to the Board in relative proportion to the Ownership Percentage (rounded down) and (y) one director (each, an “Investor
Designee,” and collectively, the “Investor Designees”).

 
For so long as the Ownership Threshold is met, (A) the Investors shall be entitled to designate the chairperson of the Board and (B) except as otherwise
directed or agreed by the Investors and to the extent required by applicable listing standards (including any requirements for initial listing), the Company
agrees to cause all members of the Board that are not Investor Designees (other than the chief executive officer of the Company) to be “independent” as
defined in the listing standards of the NYSE American (or other United States national securities exchange that the Common Stock is listed upon, if any) and
applicable law (and all non-Investor Designees listed on Schedule 1 have agreed to resign if necessary to effectuate the foregoing). The Company, at any
annual or special meeting of stockholders of the Company at which directors are to be elected, subject to the fulfillment of the requirements set forth in
Section 2.1(b), shall nominate the Investor Designees for election to the Board and use all commercially reasonable efforts to cause the Investor Designees to
be elected as directors of the Board.
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(b)          The Company shall require that all directors comply in all respects with applicable law (including with respect to confidentiality) and the

Company’s corporate governance guidelines, code of business conduct and ethics and confidentiality and trading policies and guidelines as in effect from
time to time. The Investors shall notify the Company of any proposed Investor Designee in writing no later than the latest date on which the Company
stockholders may make nominations to the Board in accordance with the bylaws of the Company and the Securities Act, together with all information
concerning such nominee required to be delivered to the Company by the bylaws of the Company and such other information reasonably requested by the
Company; provided that in each such case, all such information is generally required to be delivered to the Company by the other outside directors of the
Company (the “Nominee Disclosure Information”); provided, further that in the event the Investors fail to provide any such notice, the Investor Designee
shall be the person then serving as the Investor Designee as long as the Investors provide the Nominee Disclosure Information to the Company promptly upon
request by the Company.

 
(c)          In the event of the death, disability, resignation or removal of an Investor Designee, the Board will promptly elect to the Board a

replacement director designated by the Investors, subject to the fulfillment of the requirements set forth in Section 2.1(b), to fill the resulting vacancy, and
such individual shall then be deemed an Investor Designee for all purposes under this Agreement.

 
Section 2.2.          Committee Membership. After the date hereof, and subject to applicable law and the listing standards of the NYSE American (or

other United States national securities exchange that the Common Stock is listed upon, if any), the Company will offer the Investor Designees an opportunity
to, at Investors’ option, either sit on each regular committee of the Board in relative proportion to the number of Investor Designees on the Board or attend
(but not vote) at the meetings of such committee as an observer. If an Investor Designee fails to satisfy the applicable qualifications under law or stock
exchange listing standards to sit on any committee of the Board, then the Board shall offer such Investor Designee the opportunity to attend (but not vote) at
the meetings of such committee as an observer.

 
Section 2.3.          Compensation and Benefits. Each of the Investor Designees will be entitled to receive similar compensation, benefits,

reimbursement (including of travel expenses), indemnification and insurance coverage for their service as directors as the other outside directors of the
Company. For so long as the Company maintains directors and officers liability insurance, the Company shall include each Investor Designee as an “insured”
for all purposes under such insurance policy for so long as such Investor Designee is a director of the Company and for the same period as for other former
directors of the Company when such Investor Designee ceases to be a director of the Company.
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Section 2.4.          Special Approval Matters.
 
(a)          For so long as the Ownership Threshold is met, the following matters will require the approval of the Investors to proceed with such a

transaction (excluding any such transaction between the Company and its wholly owned Subsidiaries or among the Company’s wholly owned Subsidiaries):
 
i.          the issuance of any New Securities;
 
ii.         the incurrence of any Indebtedness in excess of $250,000 in the aggregate during any fiscal year (other than refinancings of existing

Indebtedness);
 
iii.        the sale, transfer or other disposition of assets or businesses of the Company or its Subsidiaries with a value in excess of $250,000 in

the aggregate during any fiscal year (other than sales of inventory or supplies in the ordinary course of business, sales of obsolete assets (excluding
real estate), sale-leaseback transactions and accounts receivable factoring transactions);

 
iv.        the acquisition of any assets or properties (in one or more related transactions) for cash or otherwise for an amount in excess of

$250,000 in the aggregate during any fiscal year (other than acquisitions of inventory and equipment in the ordinary course of business);
 
v.         capital expenditures in excess of $125,000 individually (or in the aggregate if related to an integrated program of activities) or in

excess of $1,500,000 in the aggregate during any fiscal year;
 
vi.        the approval of the Company's annual budget;
 
vii.       the hiring or termination of the Company’s chief executive officer;
 
viii.      the appointment or removal of the chairperson of the Board; and
 
ix.         making, or permitting any Subsidiary to make, loans to, investments in, or purchasing, or permitting any Subsidiary to purchase,

any stock or other securities in another corporation, joint venture, partnership or other entity in excess of $250,000 in the aggregate during any fiscal
year.
 
(b)          For so long as the Ownership Threshold is met, increasing the size of the Board beyond seven (7) directors will require the approval of a

majority of the Investor Designees.
 
Section 2.5.          Books and Records; Access. For so long as the Investors’ Ownership Percentage is 10% or more, the Company shall permit the

Investors and their respective designated representatives (that, for the avoidance of doubt, cannot include any transferee (other than an Investor Affiliate) or
customer of the Company), at reasonable times and upon reasonable prior notice to the Company, to review the books and records of the Company and the
Company’s Subsidiaries and to discuss the affairs, finances and condition of the Company or any of the Company’s Subsidiaries with the officers of the
Company or any such Subsidiary of the Company.
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ARTICLE III

RIGHT OF FIRST OFFER
 
Section 3.1.          Right to Purchase. Subject to the terms and conditions set forth in this Article III, the Investors and the Park West Funds have the

right to purchase from the Company an amount of any New Securities that the Company may, from time to time, propose to issue and sell equal to applicable
Ownership Percentage of each of the Investors and the Park West Funds (calculated as of the date of delivery of such Notice of Issuance), to the extent such
New Securities are actually issued.

 
Section 3.2.          Notice of Issuance. In the event the Company proposes to undertake an issuance of New Securities, it shall give the Investors and

the Park West Funds written notice of its intention, describing the type of New Securities and the price and terms upon which the Company proposes to issue
such New Securities (a “Notice of Issuance”). The Investors and the Park West Funds shall have thirty (30) days from the date of delivery of a Notice of
Issuance thereto to agree to purchase a portion of the New Securities equal to the applicable Ownership Percentage of each of the Investors and the Park West
Funds (calculated as of the date of delivery of such Notice of Issuance), for the price and upon the terms specified in the Notice of Issuance. On or prior to the
expiration of such thirty (30) day period, the Investors and/or the Park West Funds, as the case may be, shall deliver a written notice to the Company stating
the quantity of New Securities to be purchased by the Investors and/or the Park West Funds (the “ROFO Response”), which written notice shall be binding on
the Company, on the one hand, and the Investors and/or the Park West Funds, as applicable, on the other hand, subject only to the completion of the issuance
of New Securities described in the applicable Notice of Issuance; provided, however, that, notwithstanding anything herein to the contrary, no notice shall be
required to be delivered to the Park West Funds and the Park West Funds shall have no rights under this Article III with respect to an issuance of New
Securities that the Investors elect not to purchase any of. If either the Investors or the Park West Funds fail to provide a ROFO Response within the required
thirty (30) day period, such party shall be deemed to have elected not to purchase any of the New Securities described in the Notice of Issuance.

 
Section 3.3.          Sale of New Securities. The Company shall have one hundred twenty (120) days following the earlier of (i) the expiration of the

thirty (30) day period described in Section 3.2 and (ii) the delivery of the ROFO Response to sell or enter into an agreement to sell the New Securities with
respect to which the Investors’ and/or the Park West Funds’ right to purchase was not (or was deemed not to be) exercised, at a price and upon terms no more
favorable than those specified in the Notice of Issuance. If the Company does not sell such New Securities or enter into an agreement to sell such New
Securities within such one hundred twenty (120)-day period, then the Company shall not thereafter issue or sell any New Securities without first offering such
New Securities to the Investors and the Park West Funds in the manner provided in Section 3.2.
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ARTICLE IV

TERMINATION
 

Other than the termination provisions applicable to particular Sections of this Agreement that are specifically provided elsewhere in this Agreement,
this Agreement shall terminate (a) upon the mutual written agreement of the Company and the Investors, (b) upon written notice of either the Company or the
Investors at such time as the Investors’ Ownership Percentage is less than 10% or (c) upon written notice of the Investors to the Company. Article III of this
Agreement shall terminate as to the Park West Funds at such time as the Park West Funds’ aggregate Ownership Percentage is less than 8.5%.

 
ARTICLE V

SECTION 16B-3
 

So long as the Investors have the right to designate an Investor Designee, the Board shall take such action as is reasonably necessary to cause the
exemption of any acquisition or disposition of Common Stock or New Securities by the Investors from the liability provisions of Section 16(b) of the
Exchange Act pursuant to Rule 16b-3 so long as such exemption is not prohibited by applicable law. For the avoidance of doubt, the Company shall pass one
or more exemptive resolutions by the Board each time there is any purported acquisition or disposition of Common Stock or New Securities by the Investors
with requisite specificity to exempt from the liability provisions of Section 16(b) of the Exchange Act pursuant to Rule 16b-3.

 
ARTICLE VI

MISCELLANEOUS
 
Section 6.1.          Governing Law. This Agreement shall be governed by, construed and enforced in accordance with, and the rights of the parties

hereto shall be governed by, the laws of the State of New York, excluding choice-of-law principles of the law of such State that would require application of
the laws of a jurisdiction other than such State.

 
Section 6.2.          Jurisdiction; Venue; Enforcement.
 
(a)          If any action, proceeding or litigation shall be brought in order to enforce any right or remedy under this Agreement, each party hereto

hereby consents and will submit, and will cause each of their respective Subsidiaries, and, in the case of the Investors, the Investor Affiliates, and, in the case
of the Park West Funds, the Park West Funds and their Affiliates, to submit, to the jurisdiction of any state or federal court of competent jurisdiction sitting in
the State of New York, borough of Manhattan, on the date of this Agreement. Each party hereto hereby irrevocably waives, and will cause each of their
respective Subsidiaries, and, in the case of the Investors, the Investor Affiliates, and, in the case of the Park West Funds, the Park West Funds and their
Affiliates, to waive, any objection, including, but not limited to, any objection to the laying of venue or based on the grounds of forum non conveniens, which
they may now or hereafter have to the bringing of any such action, proceeding or litigation in such jurisdiction. Each party hereto further agrees that they shall
not, and shall cause their respective Subsidiaries, and, in the case of the Investors, the Investor Affiliates, and, in the case of the Park West Funds, the Park
West Funds and their Affiliates, not to, bring any action, proceeding or litigation arising out of this Agreement in any state or federal court other than any state
or federal court of competent jurisdiction sitting within the area comprising the Southern District of New York on the date of this Agreement.
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(b)          Each party hereto irrevocably consents, and will cause each of their respective Subsidiaries, and, in the case of the Investors, the Investor

Affiliates, to consent, to the service of process of any of the applicable aforementioned courts in any such action, proceeding or litigation by the mailing of
copies thereof by registered or certified mail, postage prepaid, to the address set forth in Section 6.6, such service to become effective thirty (30) days after
such mailing.

 
(c)          EACH PARTY HERETO HEREBY WAIVES, AND WILL CAUSE EACH OF THEIR RESPECTIVE SUBSIDIARIES, AND, IN THE

CASE OF THE INVESTORS, THE INVESTOR AFFILIATES, AND, IN THE CASE OF THE PARK WEST FUNDS, THE PARK WEST FUNDS AND
THEIR AFFILIATES, TO WAIVE, ANY AND ALL RIGHTS ANY OF THEM MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY ACTION,
PROCEEDING OR LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF, UNDER OR IN CONNECTION WITH, THIS AGREEMENT.

 
Section 6.3.          Successors and Assigns. Neither this Agreement nor any of the rights, interests or obligations under this Agreement may be

assigned or delegated, in whole or in part, by operation of law or otherwise, by any Investor or any Park West Fund without the prior written consent of the
Company or its successors, and any such assignment without such prior written consent shall be null and void; provided, however, that no assignment shall
limit the assignor’s obligations hereunder. Subject to the preceding sentence, this Agreement (and the rights, duties and obligations of the parties to this
Agreement) will be binding upon, inure to the benefit of, and be enforceable by, the parties hereto and their respective successors and assigns.

 
Section 6.4.          No Third-Party Beneficiaries. Notwithstanding anything contained in this Agreement to the contrary, nothing in this Agreement,

expressed or implied, is intended to confer on any Person other than the parties to this Agreement any rights, remedies, obligations or liabilities under or by
reason of this Agreement, and no Person that is not a party to this Agreement (including any partner, member, shareholder, director, officer, employee or other
beneficial owner of any party, in its own capacity as such or in bringing a derivative action on behalf of a party) shall have any standing as third-party
beneficiary with respect to this Agreement or the transactions contemplated by this Agreement.

 
Section 6.5.          Entire Agreement. This Agreement, the Restructuring Agreement and the other documents delivered pursuant to the Restructuring

Agreement (including the Registration Rights Agreement, as defined therein), constitute the full and entire understanding and agreement between and among
the parties with regard to the subjects of this Agreement and such other agreements and documents. All Schedules, Exhibits and Annexes attached to this
Agreement constitute a part of this Agreement and are incorporated herein for all purposes.

 
Section 6.6.          Notices. Except as otherwise expressly provided herein, all notices and other communications shall have been duly given and shall

be effective (a) when delivered, including via email (except that if the day of delivery is not a Business Day, then the next Business Day), (b) when
transmitted via telecopy (or other facsimile device) on a Business Day during normal business hours to the number set out below if the sender on the same
day sends a confirming copy of such notice by a recognized overnight delivery service (charges prepaid), (c) the day following the day (except that if such
day is not a Business Day, then the next Business Day) on which the same has been delivered prepaid to a reputable national overnight air courier service, or
(d) the third Business Day following the day on which the same is sent by certified or registered mail, postage prepaid, in each case to the respective parties at
the address set forth below, or at such other address as such party hereto may specify by written notice to the other parties hereto:
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i.            if to the Investors, to: the Investors, c/o OrbiMed Advisors LLC, 601 Lexington Avenue, 54th Floor, New York, NY 10022,

Attention: Matthew Rizzo, Partner, and Michael Eggenberg, Managing Director, with a copy (which copy shall not constitute notice) to: Covington
& Burling LLP, 620 Eighth Avenue, The New York Times Building, New York, NY 10018, Attention: Peter Schwartz, Esq.;

 
ii.         if to the Park West Funds, to the address indicated on their signature page to this Agreement;
 
iii.         if to the Company, to: Xtant Medical Holdings, Inc., 600 Cruiser Lane, Belgrade, MT 59714, Attention: Carl O’Connell, Chief

Executive Officer, with a copy (which copy shall not constitute notice) to: Ballard Spahr LLP, 1 East Washington Street, Phoenix, AZ 85004,
Attention: Karen McConnell; and

 
iv.         if to the Reorganized Company, to: Xtant Medical Holdings, Inc., 600 Cruiser Lane, Belgrade, MT 59714, Attention: Carl

O’Connell, Chief Executive Officer.
 
Section 6.7.          No Waiver of Remedies; Remedies Cumulative. No failure or delay on the part of any party hereto in exercising any right, power

or privilege hereunder and no course of dealing between the Company or its Subsidiaries, on the one hand, and the Investors and the Investor Affiliates or the
Park West Funds and their Affiliates, on the other hand, shall operate as a waiver thereof; nor shall any single or partial exercise of any right, power or
privilege hereunder preclude any other or further exercise thereof or the exercise of any other right, power or privilege hereunder. The rights and remedies
provided herein are cumulative and not exclusive of any rights or remedies that the parties hereto would otherwise have. No notice to or demand on the
Company or its Subsidiaries in any case shall entitle the Company or its Subsidiaries to any other or further notice or demand in similar or other
circumstances or constitute a waiver of the rights of the other parties hereto to any other or further action in any circumstances without notice or demand.

 
Section 6.8.          Amendments and Waivers of Terms. Any term of this Agreement may be amended and the observance of any term of this

Agreement may be waived (either generally or in a particular instance and either retroactively or prospectively), only if such amendment or waiver is in
writing and signed, in the case of an amendment, by the Company and the Investors or, in the case of a waiver, by the party against whom the waiver is to be
effective. Any amendment or waiver effected in accordance with this paragraph shall be binding upon the Investors and the Company. Notwithstanding the
foregoing, until the Park West Funds’ aggregate Ownership Percentage is less than 8.5%, no amendment with respect to the rights and obligations set forth in
Article III or that otherwise treats the Park West Funds in an adverse manner shall be effective without the prior written consent of the Park West Funds.
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Section 6.9.          Counterparts. This Agreement may be executed in any number of counterparts and signatures may be delivered by facsimile or in

electronic format, each of which may be executed by less than all the parties, each of which shall be enforceable against the parties actually executing such
counterparts and all of which together shall constitute one instrument.

 
Section 6.10.         Severability. If any provision of this Agreement becomes or is determined by a court of competent jurisdiction to be illegal,

invalid, unenforceable or void, portions of such provision, or such provision in its entirety, to the extent necessary, shall be severed from this Agreement and
the remaining provisions (or portion of the provision) shall remain in full force and effect and shall be construed without giving effect to the illegal, invalid,
unenforceable or void provisions (or portions thereof).

 
Section 6.11.         Titles and Subtitles; Interpretation. The titles and subtitles used in this Agreement are used for convenience only and are not to be

considered in construing or interpreting this Agreement. When a reference is made in this Agreement to a Section, Article, Schedule or Annex, such reference
shall be to a Section, Article, Schedule or Annex of this Agreement unless otherwise indicated. Whenever the words “include,” “includes” or “including” are
used in this Agreement, they shall be deemed to be followed by the words “without limitation.” The definitions contained in this Agreement are applicable to
the singular as well as the plural forms of such terms and to the masculine as well as to the feminine and neuter genders of such term. Any agreement,
instrument or statute defined or referred to in this Agreement means such agreement, instrument or statute as from time to time amended, modified or
supplemented, including (in the case of agreements or instruments) by waiver or consent and (in the case of statutes) by succession of comparable successor
statutes. Each of the parties has participated in the drafting and negotiation of this Agreement. If an ambiguity or question of intent or interpretation arises,
this Agreement shall be construed as if it is drafted by each of the parties, and no presumption or burden of proof shall arise favoring or disfavoring any party
by virtue of authorship of any of the provisions of this Agreement. For purposes of this Agreement, the Investors and the Park West Funds shall not be
deemed to be Affiliates of the Company.

 
[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the parties have executed this Investor Rights Agreement as of the date first above written.
 

 COMPANY:
  
 XTANT MEDICAL HOLDINGS, INC.
  
 By: /s/ Carl D. O’Connell
  Name: Carl D. O’Connell
  Title: Chief Executive Officer

 
[Signature Page to Investor Rights Agreement]

 

 



 

 
 INVESTORS:
  
 ORBIMED ROYALTY OPPORTUNITIES II, LP
  
 By OrbiMed ROF II LLC,
 its General Partner
  
 By OrbiMed Advisors LLC,
 its Managing Member
   
 By: /s/  W. Carter Neild
  Name: W. Carter Neild
  Title: Member
   
 ROS ACQUISITION OFFSHORE LP
  
 By OrbiMed Advisors LLC, solely in its
 capacity as Investment Manager
   
 By: /s/ W. Carter Neild
  Name: W. Carter Neild
  Title: Member
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 PARK WEST FUNDS:
  
 PARK WEST INVESTORS MASTER FUND, LIMITED
  
 By: Park West Asset Management LLC
 Its: Investment Manager
  
 By: /s/ Grace Jimenez
 Name: Grace Jimenez
 Title: Chief Financial Officer
  
 PARK WEST PARTNERS INTERNATIONAL, LIMITED
  
 By: Park West Asset Management LLC
 Its: Investment Manager
  
 By: /s/ Grace Jimenez
 Name: Grace Jimenez
 Title: Chief Financial Officer
  
 Address for Notices:
  
 Park West Asset Management LLC
 900 Larkspur Landing Cir.
 Suite 165
 Larkspur, CA 94939

 
[Signature Page to Investor Rights Agreement]

 

 



 

 
Schedule 1
Directors

 
· Matthew Rizzo
· Michael Eggenberg
· Jeffrey Peters
· John K. Bakewell
· Michael Mainelli
· Robert McNamara

 

 
  



 
EXHIBIT 10.4

 
REGISTRATION RIGHTS AGREEMENT

 
February 14, 2018

 
ORBIMED ROYALTY OPPORTUNITIES II, LP
ROS ACQUISITION OFFSHORE LP
c/o OrbiMed Advisors LLC,
601 Lexington Avenue, 54th Floor
New York, NY 10022
 
TELEMETRY SECURITIES, L.L.C.
545 Fifth Avenue, 1108
New York, NY 10017
 
BRUCE FUND, INC.
Suite 2414
20 North Wacker Drive
Chicago, IL 60606
 
PARK WEST INVESTORS MASTER FUND, LIMITED
PARK WEST PARTNERS INTERNATIONAL, LIMITED
c/o Park West Asset Management LLC
900 Larkspur Landing Cir.
Suite 165
Larkspur, CA 94939
 
Ladies and Gentlemen:
 
Xtant Medical Holdings, Inc., a Delaware corporation (the “Company”), proposes to issue to the undersigned (the “Exchange Parties”) shares of common
stock of the Company, $0.000001 par value per share (the “Common Stock”), upon the conversion or exchange, as the case may be, of the Notes (as defined
below), and pursuant to the Private Placement (as defined below), in each case, in accordance with the terms set forth in the Restructuring and Exchange
Agreement among the Company, OrbiMed Royalty Opportunities II, LP, ROS Acquisition Offshore LP and the Consenting Noteholders parties thereto, dated
January 11, 2018 (the “Restructuring Agreement”). To induce the Exchange Parties to enter into the Restructuring Agreement and to satisfy the Company’s
obligations thereunder, the holders of the Notes will have the benefit of this registration rights agreement (this “Agreement”) pursuant to which the Company
agrees with the Exchange Parties for the benefit of the Exchange Parties and for the benefit of the holders (the “Holders”) from time to time of the
Registrable Securities (as defined below), as follows:
 

1.       Definitions. As used in this Agreement, the following capitalized defined terms shall have the following meanings:
 
“Affiliate” has the meaning set forth in Rule 405 under the Securities Act.
 

 



 

 
“Broker-Dealer” means any broker or dealer registered as such under the Exchange Act.
 
“Business Day” means any day other than a Saturday, a Sunday or a day on which the Federal Reserve Bank of New York is authorized or required

by law or executive order to close or be closed.
 
“Close of Business” means 5:00 p.m., New York City time.
 
“Closing Date” means the date hereof.
 
“Company” has the meaning set forth in the preamble hereto.
 
“Commission” means the Securities and Exchange Commission.
 
“Common Stock” has the meaning set forth in the preamble hereto.
 
“Control” has the meaning set forth in Rule 405 under the Securities Act, and the terms “controlling” and “controlled” shall have meanings

correlative thereto.
 
“Deferral Period” has the meaning indicated in Section 3(i).
 
“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and regulations of the Commission promulgated thereunder.
 
“Exchange Parties” has the meaning set forth in the preamble hereto.
 
“FINRA Rules” means the Conduct Rules and the By-Laws of the Financial Industry Regulatory Authority, Inc.
 
“Holder” has the meaning set forth in the preamble hereto.
 
“Losses” has the meaning set forth in Section 5(d).
 
“Majority Holders” means, on any date, Holders of a majority of the Registrable Securities.
 
“Managing Underwriters” means the investment bank(s) and manager(s) that administer an underwritten offering, if any, conducted pursuant to

Section 6.
 
“Notes” means the 2015 Notes, 2016 Notes and 2017 Notes, in each case, as defined in the Restructuring Agreement.
 
“Notice and Questionnaire” means a written notice delivered to the Company substantially in the form attached as Annex A hereto.
 
“Notice Holder” means, on any date, any Holder that has delivered a completed Notice and Questionnaire to the Company on or before such date.
 
“Private Placement” has the meaning set forth in the Restructuring Agreement.
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“Prospectus” means a prospectus included in the Shelf Registration Statement (including, without limitation, a prospectus that discloses information

previously omitted from a prospectus filed as part of an effective registration statement in reliance upon Rule 430A or Rule 430B under the Securities Act), as
amended or supplemented by any prospectus supplement, with respect to the terms of the offering of any portion of the Registrable Securities covered by the
Shelf Registration Statement, and all amendments and supplements thereto, including any and all exhibits thereto and any information incorporated by
reference therein.

 
“Registrable Securities” means the Common Stock issued to the Exchange Parties pursuant to (i) the transactions described in the Restructuring

Agreement upon conversion and/or exchange of Notes, as the case may be, and (ii) the Private Placement, and, in each case, any securities for which such
shares have been exchanged, and any security issued with respect thereto upon any stock dividend, split or similar event; provided, however, that each such
security will cease to constitute Registrable Securities upon the earliest to occur of (i) such security being sold pursuant to a registration statement that is
effective under the Securities Act; and (ii) such security ceasing to be outstanding.

 
“Restructuring Agreement” has the meaning set forth in the preamble hereto.
 
“SEC Guidance” means (i) any publicly-available written or oral guidance, comments, requirements or requests of the Commission staff and (ii) the

Securities Act.
 
“Securities Act” means the Securities Act of 1933, as amended, and the rules and regulations of the Commission promulgated thereunder.
 
“Shelf Registration Period” has the meaning set forth in Section 2(b).
 
“Shelf Registration Statement” means a “shelf” registration statement of the Company prepared pursuant to Section 2 that covers the resale, from

time to time pursuant to Rule 415 under the Securities Act (or any successor thereto), of some or all of the Registrable Securities on an appropriate form
under the Securities Act, including all post-effective and other amendments and supplements to such registration statement, the related Prospectus, all exhibits
thereto and all material incorporated by reference therein (including, without limitation, the Initial Registration Statement, any New Registration Statement
and any Remainder Registration Statement).

 
“Underwriter” means any underwriter of Registrable Securities for an offering thereof under the Shelf Registration Statement.
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2.       Shelf Registration. (a) The Company will, no later than the ninetieth (90th) day after the Closing Date, file with the Commission a Shelf

Registration Statement (which, initially, will be on Form S-1 and, as soon as the Company is eligible, will be on Form S-3) providing for the registration of
the offer and sale, from time to time on a continuous or delayed basis, of the Registrable Securities by the Holders in accordance with the methods of
distribution elected by such Holders, pursuant to Rule 415 (or any successor thereto) under the Securities Act (the “Initial Registration Statement”) and will
use its best efforts to cause such Initial Registration Statement to become effective under the Securities Act no later than the one hundred and eightieth
(180th) day after the Closing Date; provided, that if the Commission has notified the Company that it will not review or has no comments to such Initial
Registration Statement within one hundred and ten (110) days after the Closing Date, the Company will use its best efforts to cause such Initial Registration
Statement to become effective under the Securities Act no later than the one hundred and twentieth (120th) day after the Closing Date. Notwithstanding the
registration obligations set forth in this Section 2, in the event the Commission informs the Company that all of the Registrable Securities cannot, as a result
of the application of Rule 415, be registered for resale as a secondary offering on a single registration statement, the Company agrees to promptly (i) inform
each of the Holders thereof and use its commercially reasonable efforts to file amendments to the Initial Registration Statement as required by the
Commission and/or (ii) withdraw the Initial Registration Statement and file a new registration statement (a “New Registration Statement”), in either case
covering the maximum number of Registrable Securities permitted to be registered by the Commission, on Form S-3 or, if the Company is ineligible to
register the Registrable Securities on Form S-3, or such other form available to register for resale the Registrable Securities as a secondary offering; provided,
however, that prior to filing such amendment or New Registration Statement, the Company shall be obligated to use its commercially reasonable efforts to
advocate with the Commission for the registration of all of the Registrable Securities in accordance with the SEC Guidance, including without limitation, the
Securities Act Rules Compliance and Disclosure Interpretations Question 612.09. Notwithstanding any other provision of this Agreement, if any SEC
Guidance sets forth a limitation of the number of Registrable Securities permitted to be registered on a particular Shelf Registration Statement as a secondary
offering (and notwithstanding that the Company used diligent efforts to advocate with the Commission for the registration of all or a greater number of
Registrable Securities), unless otherwise directed in writing by a Holder as to its Registrable Securities, the number of Registrable Securities to be registered
on such Shelf Registration Statement will first be reduced by securities to be included other than Registrable Securities, and second be reduced by Registrable
Securities applied to the Holders on a pro rata basis based on the total number of unregistered Common Shares held by such Holders, subject to a
determination by the Commission that certain Holders must be reduced first based on the number of Common Shares held by such Holders. In the event the
Company amends the Initial Registration Statement or files a New Registration Statement, as the case may be, under clauses (i) or (ii) above, the Company
will use its commercially reasonable efforts to file with the Commission, as promptly as allowed by the Commission or SEC Guidance provided to the
Company or to registrants of securities in general, one or more registration statements on Form S-3 or such other form available to register for resale those
Registrable Securities that were not registered for resale on the Initial Registration Statement, as amended, or the New Registration Statement (the
“Remainder Registration Statements”).

 
(b)       The Company will use its best efforts to keep the Shelf Registration Statement continuously effective, supplemented and amended as required

by the Securities Act, in order to permit the related Prospectus to be usable by Holders for a period (the “Shelf Registration Period”) from the date the Shelf
Registration Statement becomes effective to, and including, the date upon which no Registrable Securities are outstanding and constitute “restricted
securities” (as defined in Rule 144 under the Securities Act).
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(c)       The Company will cause the Shelf Registration Statement and the related Prospectus and any amendment or supplement thereto, as of the

effective date of the Shelf Registration Statement or such amendment or supplement, (i) to comply in all material respects with the applicable requirements of
the Securities Act; and (ii) not to contain any untrue statement of a material fact or omit to state a material fact required to be stated therein or necessary in
order to make the statements therein (in the case of the Prospectus, in the light of the circumstances under which they were made) not misleading.

 
(d)       Subject to applicable law, the Company will provide written notice to the Holders of the anticipated effective date of the Shelf Registration

Statement at least ten (10) Business Days before such anticipated effective date. Each Holder, in order to be named in the Shelf Registration Statement at the
time of its initial effectiveness, will be required to deliver a Notice and Questionnaire and such other information as the Company may reasonably request in
writing, if any, to the Company on or before the fifth (5th) day before the anticipated effective date of the Shelf Registration Statement as provided in the
notice. Subject to Section 3(i), from and after the effective date of the Shelf Registration Statement, the Company will, as promptly as is practicable after the
date a Holder’s Notice and Questionnaire is delivered, but in no event after the tenth (10th) day after such date, (i) file with the Commission an amendment to
the Shelf Registration Statement or prepare and, if permitted or required by applicable law, file a supplement to the Prospectus or an amendment or
supplement to any document incorporated therein by reference or file any other required document so that such Holder delivering such Notice and
Questionnaire is named as a selling securityholder in the Shelf Registration Statement and the related Prospectus, and so that such Holder is permitted to
deliver such Prospectus to purchasers of Registrable Securities in accordance with applicable law (except that the Company will not be required to file more
than one supplement or post-effective amendment in any thirty (30) day period in accordance with this Section 2(d)(i)) and, in the case of a post-effective
amendment to the Shelf Registration Statement, the Company will use its best efforts to cause such post-effective amendment to become effective under the
Securities Act as promptly as is practicable; (ii) provide such Holder, upon request, copies of any documents filed pursuant to Section 2(d)(i); and (iii) notify
such Holder as promptly as practicable after the effectiveness under the Securities Act of any post-effective amendment filed pursuant to Section 2(d)(i);
provided, however, that if such Notice and Questionnaire is delivered during a Deferral Period, then the Company will so inform the Holder delivering such
Notice and Questionnaire and will take the actions set forth in clauses (i), (ii) and (iii) above upon expiration of the Deferral Period in accordance with
Section 3(i). Notwithstanding anything to the contrary herein, the Company need not name any Holder that is not a Notice Holder as a selling securityholder
in the Shelf Registration Statement or Prospectus; provided, however, that any Holder that becomes a Notice Holder pursuant to this Section 2(d) (whether or
not such Holder was a Notice Holder at the effective date of the Shelf Registration Statement) will be named as a selling securityholder in the Shelf
Registration Statement or Prospectus in accordance with this Section 2(d).

 
3.       Registration Procedures. The following provisions will apply in connection with the Shelf Registration Statement.
 
(a)       The Company will:

 
(i)       furnish to the Exchange Parties and to counsel for the Notice Holders, not less than five (5) Business Days before the filing thereof

with the Commission, a copy of the Shelf Registration Statement and each amendment thereto and each amendment or supplement, if any, to the
Prospectus (other than amendments and supplements that do nothing more than name Notice Holders and provide information with respect thereto
and other than filings by the Company under the Exchange Act) and will use its best efforts to reflect in each such document, when so filed with the
Commission, such comments as the Exchange Parties reasonably propose within three (3) Business Days of the delivery of such copies to the
Exchange Parties; and
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(ii)       include information regarding the Notice Holders and the methods of distribution they have elected for their Registrable Securities

provided to the Company in Notices and Questionnaires as necessary to permit such distribution by the methods specified therein.
 
(b)       The Company will ensure that:

 
(i)       the Shelf Registration Statement and any amendment thereto, and any Prospectus and any amendment or supplement thereto, comply

in all material respects with the Securities Act; and
 

(ii)       the Shelf Registration Statement and any amendment thereto do not, when each becomes effective, contain an untrue statement of a
material fact or omit to state a material fact required to be stated therein or necessary to make the statements therein not misleading.
 
(c)       The Company will advise the Exchange Parties, the Notice Holders and any Underwriter that has provided in writing to the Company a

telephone or email or other address for notices, and confirm such advice in writing, if requested (which notice pursuant to clauses (ii) to (v), inclusive, below
will be accompanied by an instruction to suspend the use of the Prospectus until the Company has remedied the basis for such suspension):

 
(i)       when the Shelf Registration Statement and any amendment thereto have been filed with the Commission and when the Shelf

Registration Statement or any post-effective amendment thereto has become effective;
 

(ii)       of any request by the Commission for any amendment or supplement to the Shelf Registration Statement or the Prospectus or for
additional information;

 
(iii)       of the issuance by the Commission of any stop order suspending the effectiveness of the Shelf Registration Statement or the

institution or threatening of any proceeding for that purpose;
 

(iv)       of the receipt by the Company of any notification with respect to the suspension of the qualification of the Common Stock included
therein for sale in any jurisdiction or the institution or threatening of any proceeding for such purpose; and

 
(v)       of the happening of any event that requires any change in the Shelf Registration Statement or the Prospectus so that they do not

contain any untrue statement of a material fact and do not omit to state a material fact required to be stated therein or necessary to make the
statements therein (in the case of the Prospectus, in the light of the circumstances under which they were made) not misleading.
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(d)       The Company will use its best efforts to prevent the issuance of any order suspending the effectiveness of the Shelf Registration Statement or

the qualification of the securities therein for sale in any jurisdiction and, if issued, to obtain as soon as practicable the withdrawal thereof.
 
(e)       Upon request, the Company will furnish, in electronic or physical form, to each Notice Holder, without charge, one copy of the Shelf

Registration Statement and any post-effective amendment thereto, including all material incorporated therein by reference, and, if a Notice Holder so requests
in writing, all exhibits thereto (including exhibits incorporated by reference therein).

 
(f)       During the Shelf Registration Period, the Company will promptly deliver to each Exchange Party, each Notice Holder, and any sales or

placement agents or underwriters acting on their behalf, without charge, as many copies of the Prospectus (including the preliminary Prospectus, if any)
relating to the Shelf Registration Statement and any amendment or supplement thereto as such person may reasonably request. Subject to the restrictions set
forth in this Agreement, the Company consents to the use of the Prospectus or any amendment or supplement thereto by each of the foregoing in connection
with the offering and sale of the Registrable Securities.

 
(g)       Before any offering of Registrable Securities pursuant to the Shelf Registration Statement, the Company will arrange for the qualification of

the Registrable Securities for sale under the laws of such U.S. jurisdictions as any Notice reasonably requests and will maintain such qualification in effect so
long as required; provided, however, that in no event will the Company be obligated by this Agreement to qualify to do business or as a dealer of securities in
any jurisdiction where it is not then so qualified or to take any action that would subject it to taxation or service of process in suits in any jurisdiction where it
is not then so subject. If, at any time during the Shelf Registration Period, the Registrable Securities are not “covered securities” within the meaning of
Section 18 of the Securities Act, then the Company will arrange for such qualification (subject to the proviso of the immediately preceding paragraph) in each
U.S. jurisdiction of residence of each Notice Holder.

 
(h)       Upon the occurrence of any event contemplated by subsections (c)(ii) to (v), inclusive, above, the Company will promptly (or within the time

period provided for by Section 3(i) hereof, if applicable) prepare a post-effective amendment to the Shelf Registration Statement or an amendment or
supplement to the Prospectus or file any other required document so that the Shelf Registration Statement and the Prospectus will not include an untrue
statement of a material fact or omit to state any material fact required to be stated therein or necessary to make the statements therein (in the case of the
Prospectus, in the light of the circumstances under which they were made) not misleading.

 
(i)       Upon the occurrence or existence of any pending corporate development, public filings with the Commission or any other material event that,

in the reasonable judgment of the Company, makes it appropriate to suspend the availability of the Shelf Registration Statement and the Prospectus, the
Company will give notice (without notice of the nature or details of such events) to the Notice Holders that the availability of the Shelf Registration Statement
is suspended and, upon receipt of any such notice, each Notice Holder agrees: (i) not to sell any Registrable Securities pursuant to the Shelf Registration
Statement until such Notice Holder receives copies of the supplemented or amended Prospectus provided for in Section 3(i), or until it is advised in writing by
the Company that the Prospectus may be used; and (ii) to hold such notice in confidence. Except in the case of a suspension of the availability of the Shelf
Registration Statement and the Prospectus solely as the result of filing a post-effective amendment or supplement to the Prospectus to add additional selling
securityholders therein, the period during which the availability of the Shelf Registration Statement and any Prospectus is suspended (the “Deferral Period”)
will not exceed an aggregate of (A) thirty (30) days (or, if the Shelf Registration Statement is on Form S-1 (or any successor thereto), sixty (60) days) in any
calendar quarter; or (B) sixty (60) days (or, if the shelf registration statement is on Form S-1 (or any successor thereto), ninety (90) days) in any calendar year.
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(j)       The Company will comply with all applicable rules and regulations of the Commission and will make generally available to its

securityholders an earnings statement (which need not be audited) satisfying the provisions of Section 11(a) of the Securities Act as soon as practicable after
the effective date of the Shelf Registration Statement and in any event no later than forty five (45) days after the end of the twelve (12) month period (or
ninety (90) days, if such period is a fiscal year) beginning with the first month of the Company’s first fiscal quarter commencing after the effective date of the
Shelf Registration Statement.

 
(k)       The Company may require each Holder of Registrable Securities to be sold pursuant to the Shelf Registration Statement to furnish to the

Company such information regarding the Holder and the distribution of such Registrable Securities as the Company may from time to time reasonably require
for inclusion in the Shelf Registration Statement in order to comply with the Securities Act. The Company may exclude from the Shelf Registration Statement
the Registrable Securities of any Holder that unreasonably fails to furnish such information within a reasonable time after receiving a request from the
Company for such information.

 
(l)       Subject to Section 6, the Company will enter into customary agreements (including, if requested by the Majority Holders, an underwriting

agreement in customary form that, for the avoidance of doubt, will provide for customary representations and warranties, legal opinions, comfort letters and
other documents and certifications) and take all other necessary actions in order to expedite or facilitate the registration or the disposition of the Registrable
Securities, and in connection therewith, if an underwriting agreement is entered into, cause the same to contain customary indemnification provisions and
procedures.

 
(m)       Subject to Section 6, for persons who are or may be “underwriters” with respect to the Registrable Securities within the meaning of the

Securities Act and who make appropriate requests for information to be used solely for the purpose of taking reasonable steps to establish a due diligence or
similar defense in connection with the proposed sale of such Registrable Securities pursuant to the Shelf Registration, the Company will:

 
(i)       make reasonably available during business hours for inspection by the Holders, any Underwriter participating in any disposition

pursuant to the Shelf Registration Statement and any attorney, accountant or other agent retained by the Holders or any such Underwriter all relevant
financial and other records and pertinent corporate documents of the Company and its subsidiaries; and

 

- 8 - 



 

 
(ii)       cause the Company’s officers, directors, employees, accountants and auditors to supply all relevant information reasonably requested

by the Holders or any such Underwriter, attorney, accountant or agent in connection with the Shelf Registration Statement as is customary for similar
due diligence examinations.
 
(n)       In the event that any Broker-Dealer underwrites any Registrable Securities or participates as a member of an underwriting syndicate or selling

group or “participates in an offering” (within the meaning of the FINRA Rules) thereof, whether as a Holder or as an underwriter, placement, sales agent or
broker or dealer in respect thereof, or otherwise, the Company will, upon the reasonable request of such Broker-Dealer, comply with any reasonable request
of such Broker-Dealer in complying with the FINRA Rules.

 
(o)       The Company will use its best efforts to take all other steps necessary to effect the registration of the offer and sale of the Registrable

Securities covered by the Shelf Registration Statement.
 
4.       Registration Expenses. The Company will bear all expenses incurred in connection with the performance of its obligations under Sections 2

and 3. The Company will reimburse the Exchange Parties and the Holders for the reasonable fees and disbursements of one firm or counsel (which may be a
nationally recognized law firm experienced in securities matters designated by the Majority Holders) to act as counsel for the Holders in connection
therewith.

 
5.       Indemnification and Contribution.
 
(a)        The Company agrees to indemnify and hold harmless each Holder, the directors, officers, employees, Affiliates and agents of each Holder

and each person who controls any Holder within the meaning of the Securities Act or the Exchange Act against any and all losses, claims, damages or
liabilities, joint or several, to which they or any of them may become subject under the Securities Act, the Exchange Act or other federal or state statutory law
or regulation, at common law or otherwise, insofar as such losses, claims, damages or liabilities (or actions in respect thereof) arise out of or are based upon
any untrue statement or alleged untrue statement of a material fact contained in the Shelf Registration Statement as originally filed or in any amendment
thereof, or in any preliminary Prospectus or the Prospectus, or in any amendment thereof or supplement thereto, or caused by the omission or alleged
omission to state therein a material fact required to be stated therein or necessary to make the statements therein (in the case of any preliminary Prospectus or
the Prospectus, in the light of the circumstances under which they were made) not misleading, and agrees to reimburse each such indemnified party, as
incurred, for any legal or other expenses reasonably incurred by it in connection with investigating or defending any such loss, claim, damage, liability or
action; provided, however, that the Company will not be liable in any such case to the extent that any such loss, claim, damage or liability arises out of or is
based upon any such untrue statement or alleged untrue statement or omission or alleged omission made therein in reliance upon and in conformity with
written information furnished to the Company by or on behalf of the party claiming indemnification specifically for inclusion therein.
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The Company also agrees to provide customary indemnities to, and to contribute as provided in Section 5(d) to Losses of, any underwriters of the

Registrable Securities, their officers, directors and employees and each Person who controls such underwriters (within the meaning of the Securities Act or
the Exchange Act) to the same extent as provided herein with respect to the Holders.

 
(b)       Each Holder of securities covered by the Shelf Registration Statement (including each Exchange Party that is a Holder, in such capacity)

severally and not jointly agrees to indemnify and hold harmless the Company, each of the Company’s directors, each of the Company’s officers who sign the
Shelf Registration Statement and each person who controls the Company within the meaning of the Securities Act or the Exchange Act, to the same extent as
the foregoing indemnity from the Company to each such Holder, but only with reference to written information relating to such Holder furnished to the
Company by or on behalf of such Holder specifically for inclusion in the documents referred to in the foregoing indemnity. This indemnity agreement will be
acknowledged by each Notice Holder that is not an Exchange Party in such Notice Holder’s Notice and Questionnaire and will be in addition to any liability
that any such Notice Holder may otherwise have.

 
(c)       Promptly after receipt by an indemnified party under this Section 5 or notice of the commencement of any action, such indemnified party

will, if a claim in respect thereof is to be made against the indemnifying party under this Section 5, notify the indemnifying party in writing of the
commencement thereof, but the failure so to notify the indemnifying party (i) will not relieve it from liability under paragraph (a) or (b), as applicable, above
unless and to the extent it has been materially prejudiced through the forfeiture by the indemnifying party of substantial rights and defenses; and (ii) will not,
in any event, relieve the indemnifying party from any obligations to any indemnified party other than the indemnification obligation provided in paragraph (a)
or (b), as applicable, above. If any action is brought against an indemnified party and it has notified the indemnifying party thereof, the indemnifying party
will be entitled to appoint counsel (including local counsel) of the indemnifying party’s choice at the indemnifying party’s expense to represent the
indemnified party in any action for which indemnification is sought (in which case, the indemnifying party will not thereafter be responsible for the fees and
expenses of any separate counsel, other than local counsel if not appointed by the indemnifying party, retained by the indemnified party or parties, except as
set forth below); provided, however, that such counsel will be reasonably satisfactory to the indemnified party. Notwithstanding the indemnifying party’s
election to appoint counsel (including local counsel) to represent the indemnified party in an action, the indemnified party will have the right to employ
separate counsel (including local counsel), and the indemnifying party will bear the reasonable fees, costs and expenses of such separate counsel if (i) the use
of counsel chosen by the indemnifying party to represent the indemnified party would present such counsel with a conflict of interest; (ii) the actual or
potential defendants in, or targets of, any such action include both the indemnified party and the indemnifying party and the indemnified party has reasonably
concluded that there may be legal defenses available to it and/or other indemnified parties that are different from or additional to those available to the
indemnifying party; (iii) the indemnifying party has not employed counsel reasonably satisfactory to the indemnified party to represent the indemnified party
within a reasonable time after notice of the institution of such action; or (iv) the indemnifying party has authorized the indemnified party to employ separate
counsel at the expense of the indemnifying party. The indemnifying party will not, in connection with any proceeding or related proceeding in the same
jurisdiction, be liable for the fees and expenses of more than one (1) separate law firm (in addition to any local counsel) for all indemnified persons. An
indemnifying party will not, without the prior written consent of the indemnified parties, settle or compromise or consent to the entry of any judgment with
respect to any pending or threatened claim, action, suit or proceeding in respect of which indemnification or contribution may be sought hereunder (whether
or not the indemnified parties are actual or potential parties to such claim or action) unless such settlement, compromise or consent includes an unconditional
release of each indemnified party from all liability arising out of such claim, action, suit or proceeding and does not include an admission of fault, culpability
or a failure to act, by or on behalf of any such indemnified party.
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(d)       In the event that the indemnity provided in paragraph (a) or (b) of this Section 5 is unavailable to or insufficient to hold harmless an

indemnified party for any reason, then each applicable indemnifying party will have a several, and not joint, obligation to contribute to the aggregate losses,
claims, damages and liabilities (including legal or other expenses reasonably incurred in connection with investigating or defending such losses, claims,
damages, liabilities or actions) (collectively “Losses”) to which such indemnified party may be subject in such proportion as is appropriate to reflect the
relative benefits received by such indemnifying party, on the one hand, and such indemnified party, on the other hand, from the offering of the Registrable
Securities and the Shelf Registration Statement that resulted in such Losses; provided, however, that in no case will any underwriter be responsible for any
amount in excess of the underwriting discount or commission applicable to the securities purchased by such underwriter under the Shelf Registration
Statement that resulted in such Losses. If the allocation provided by the immediately preceding sentence is unavailable for any reason, then the indemnifying
party and the indemnified party will contribute in such proportion as is appropriate to reflect not only such relative benefits but also the relative fault of such
indemnifying party, on the one hand, and such indemnified party, on the other hand, in connection with the statements or omissions, or alleged statements or
omissions, that resulted in such Losses as well as any other relevant equitable considerations. Benefits received by the Company will be deemed to be equal to
the total net proceeds from the offering of the Notes (before deducting expenses). Benefits received by any Holder will be deemed to be equal to the value of
having the offer and sale of such Holder’s Registrable Securities registered under the Securities Act pursuant to the Shelf Registration Statement and
hereunder. Benefits received by any underwriter will be deemed to be equal to the total underwriting discounts and commissions, as set forth on the cover
page of the Prospectus relating to the Shelf Registration Statement that resulted in such Losses. Relative fault will be determined by reference to, among other
things, whether any untrue or any alleged untrue statement of a material fact or omission or alleged omission to state a material fact relates to information
provided by the indemnifying party, on the one hand, or by the indemnified party, on the other hand, the intent of the parties and their relative knowledge,
access to information and opportunity to correct or prevent such untrue statement or omission or alleged untrue statement or omission. The parties agree that
it would not be just and equitable if contribution were determined by pro rata allocation (even if the Holders were treated as one entity for such purpose) or
any other method of allocation which does not take account of the equitable considerations referred to above. Notwithstanding anything to the contrary in this
Section 5(d), no person guilty of fraudulent misrepresentation (within the meaning of Section 11(f) of the Securities Act) will be entitled to contribution from
any person who was not guilty of such fraudulent misrepresentation. For purposes of this Section 5, each person who controls a Holder within the meaning of
the Securities Act or the Exchange Act and each director, officer, employee, Affiliate and agent of such Holder will have the same rights to contribution as
such Holder, and each person who controls the Company within the meaning of the Securities Act or the Exchange Act, each officer of the Company who
signed the Shelf Registration Statement and each director of the Company will have the same rights to contribution as the Company, subject in each case to
the applicable terms and conditions of this Section 5(d).
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(e)       The provisions of this Section 5 will remain in full force and effect, regardless of any investigation made by or on behalf of any Exchange

Party or Holder or the Company or any of the indemnified persons referred to in this Section 5, and will survive the sale by a Holder of securities covered by
the Shelf Registration Statement.

 
6.       Underwritten Registrations. (a) Notwithstanding anything to the contrary herein, in no event will the method of distribution of Registrable

Securities take the form of an underwritten offering without the prior written consent of the Company. Consent may be conditioned on waivers of any of the
obligations in Section 3, 4 or 5.

 
(b)       If any Registrable Securities are to be sold in an underwritten offering, the Managing Underwriters will be selected by the Company, subject

to the prior written consent of the Majority Holders, which consent will not be unreasonably withheld.
 
(c)       No person may participate in any underwritten offering pursuant to the Shelf Registration Statement unless such person: (i) agrees to sell such

person’s Registrable Securities on the basis reasonably provided in any underwriting arrangements approved by the persons entitled hereunder to approve
such arrangements; and (ii) completes and executes all questionnaires, powers of attorney, indemnities, underwriting agreements and other documents
reasonably required under the terms of such underwriting arrangements.

 
7.       No Inconsistent Agreements. The Company has not entered into, and agrees not to enter into, any agreement with respect to its securities that is

inconsistent with the registration rights granted to the Holders herein.
 
8.       Rule 144A and Rule 144. So long as any Registrable Securities remain outstanding, the Company will file the reports required to be filed by it

under Rule 144A(d)(4) under the Securities Act and the reports required to be filed by it under the Exchange Act in a timely manner and, if at any time the
Company is not required to file such reports, it will, upon the written request of any Holder of Registrable Securities, make publicly available other
information so long as necessary to permit sales of such Holder’s Registrable Securities pursuant to Rules 144 and 144A of the Securities Act. The Company
covenants that it will take such further action as any Holder of Registrable Securities may reasonably request, all to the extent required from time to time to
enable such Holder to sell Registrable Securities without registration under the Securities Act pursuant to Rule 144 or Rule 144A (including, without
limitation, satisfying the requirements of Rule 144A(d)(4)). Upon the written request of any Holder of Registrable Securities, the Company will deliver to
such Holder a written statement as to whether it has complied with such requirements. Notwithstanding anything to the contrary in this Section 8, nothing in
this Section 8 will be deemed to require the Company to register any of its securities pursuant to the Exchange Act.
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9.       Amendments and Waivers. The provisions of this Agreement may not be amended, qualified, modified or supplemented, and waivers or

consents to departures from the provisions hereof may not be given, unless the Company has obtained the written consent of the Holders of a majority of the
Registrable Securities (determined on an as-converted basis); provided, however, that this Section 9 may not be amended, qualified, modified or
supplemented, and waivers of or consents to departures from this Section 9 may not be given, unless the Company has obtained the written consent of each
Exchange Party and each Holder.

 
10.       Notices. All notices and other communications provided for or permitted hereunder will be made in writing by hand-delivery, first-class mail,

telex, telecopier, email or air courier guaranteeing overnight delivery:
 
(a)       if to a Holder, at the most current address given by such holder to the Company in accordance with the provisions of the Notice and

Questionnaire.
 
(b)       if to any Exchange Party, initially at the address thereof set forth above; and
 
(c)       if to the Company, initially at its address set forth in the Restructuring Agreement.
 
All such notices and communications shall be deemed to have been duly given when received.
 
11.       Remedies. Each Holder, in addition to being entitled to exercise all rights provided to it herein or in the Restructuring Agreement or granted

by law, including recovery of liquidated or other damages, will be entitled to specific performance of its rights under this Agreement. The Company agrees
that monetary damages would not be adequate compensation for any loss incurred by reason of a breach by it of the provisions of this Agreement and hereby
agrees to waive in any action for specific performance the defense that a remedy at law would be adequate.

 
12.       Successors. This Agreement will inure to the benefit of and be binding upon the parties hereto, their respective successors and assigns,

including, without the need for an express assignment or any consent by the Company thereto, subsequent Holders, and the indemnified persons referred to in
Section 5. The Company hereby agrees to extend the benefits of this Agreement to any Holder, and any such Holder may specifically enforce the provisions
of this Agreement as if an original party hereto.

 
13.       Counterparts. This Agreement may be signed in one or more counterparts, each of which shall constitute an original and all of which together

shall constitute one and the same agreement.
 
14.       Headings. The section headings used herein are for convenience only and shall not affect the construction or interpretation hereof.
 
15.       Applicable Law. THIS AGREEMENT WILL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE

STATE OF NEW YORK. EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY
APPLICABLE LAW, ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATING TO THIS
AGREEMENT THE TRANSACTION CONTEMPLATED HEREBY.
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16.       Severability. In the event that any one or more of the provisions contained herein, or the application thereof in any circumstances, is held

invalid, illegal or unenforceable in any respect for any reason, the validity, legality and enforceability of any such provision in every other respect and of the
remaining provisions hereof will not be in any way impaired or affected thereby, it being intended that all of the rights and privileges of the parties will be
enforceable to the fullest extent permitted by law.

 
17.       Common Stock Held by the Company, Etc. Whenever the consent or approval of Holders of a specified percentage of securities is required

hereunder, securities held by the Company or its Affiliates (other than subsequent Holders thereof if such subsequent Holders are deemed to be Affiliates
solely by reason of their holdings of such securities) will not be counted in determining whether such consent or approval was given by the Holders of such
required percentage.

 
[Remainder of Page Intentionally Left Blank; Signature Page Follows]
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 Very truly yours,
  
 COMPANY:
  
 XTANT MEDICAL HOLDINGS, INC.
  
 By:  /s/ Carl O’Connell
 Name: Carl D. O’Connell
 Title: Chief Executive Officer

 
[Signature Page to Registration Rights Agreement]

 

 



 

 
EXCHANGE PARTIES:

 
 ORBIMED ROYALTY OPPORTUNITIES II, LP
  
 By OrbiMed ROF II LLC,
 its General Partner
  
 By OrbiMed Advisors LLC,
 its Managing Member
   
 By: /s/ W. Carter Neild
  Name: W. Carter Neild
  Title: Member
   
 ROS ACQUISITION OFFSHORE LP
  
 By OrbiMed Advisors LLC, solely in its
 capacity as Investment Manager
   
 By: /s/ W. Carter Neild
  Name: W. Carter Neild
  Title: Member
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 TELEMETRY SECURITIES, L.L.C.
   
 By: /s/ Dan Sommers
  Name: Dan Sommers
  Title: Portfolio Manager
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 BRUCE FUND, INC.
   
 By: /s/ R. Jeffrey Bruce
  Name: R. Jeffrey Bruce
  Title: Vice President, Secretary
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 PARK WEST INVESTORS MASTER FUND, LIMITED
  
 By: Park West Asset Management LLC
 Its: Investment Manager
   
 By: /s/ Grace Jimenez
  Name: Grace Jimenez
  Title: Chief Financial Officer
   
 PARK WEST PARTNERS INTERNATIONAL, LIMITED
  
 By: Park West Asset Management LLC
 Its: Investment Manager
   
 By: /s/ Grace Jimenez
  Name: Grace Jimenez
  Title: Chief Financial Officer
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EXHIBIT 99.1

 
Xtant Medical Announces Exchange of Outstanding Convertible Notes and Closing of Private Placement

 
· Exchange of $70.238M (plus interest) of convertible notes into 10,401,309 shares of common stock at $7.20 per share.
· $6.809M Private Placement representing 945,819 shares of common stock at $7.20 per share.

 
BELGRADE, Mont., February 14, 2018 (GLOBE NEWSWIRE) — Xtant™ Medical Holdings, Inc. (NYSE American: XTNT), a leader in the development
of regenerative medicine products and medical devices, today announced the exchange of Xtant’s outstanding 6.00% convertible senior unsecured notes due
2021 (the “Notes”) by ROS Acquisition Offshore LP (“ROS”) and OrbiMed Royalty Opportunities II, LP (“OrbiMed”) and all other holders of such Notes.
 
The exchange, which occurred following the 1:12 reserve stock split that went into effect at market open on February 14, 2018, was completed at an exchange
price of $7.20 per share (which, on a pre-reverse stock split basis, equates to an exchange price of $0.60 per share). This resulted in the issuance of
10,401,309 shares of common stock, par value $0.000001 per share (“Common Stock”), to the holders of the Notes.
 
The Company also announced that it has successfully closed a private placement of 945,819 shares of Common Stock to OrbiMed and ROS at a price of
$7.20 per share (which, on a pre-reverse stock split basis, equates to an exchange price of $0.60 per share) for aggregate gross proceeds of approximately
$6.809 million.
 
Both the Notes exchange and the private placement were contemplated by the previously announced Restructuring and Exchange Agreement that Xtant
entered into on January 11, 2018.
 

 



 

 
About Xtant™ Medical Holdings, Inc.
 
Xtant Medical Holdings, Inc. (NYSE American:XTNT) develops, manufactures and markets class-leading regenerative medicine products and medical
devices for domestic and international markets. Xtant products serve the specialized needs of orthopedic and neurological surgeons, including orthobiologics
for the promotion of bone healing, implants and instrumentation for the treatment of spinal disease, tissue grafts for the treatment of orthopedic disorders, and
biologics to promote healing following cranial, and foot and ankle surgeries. With core competencies in both biologic and non-biologic surgical technologies,
Xtant can leverage its resources to successfully compete in global neurological and orthopedic surgery markets. For further information, please
visit www.xtantmedical.com.
 
Important Cautions Regarding Forward-looking Statements
 
This press release contains certain disclosures that may be deemed forward-looking statements within the meaning of the Private Securities Litigation Reform
Act of 1995 that are subject to significant risks and uncertainties. Forward-looking statements include statements that are predictive in nature, that depend
upon or refer to future events or conditions, or that include words such as "continue," "efforts," "expects," "anticipates," "intends," "plans," "believes,"
"estimates," "projects," "forecasts," "strategy," "will," "goal," "target," "prospects," "potential," "optimistic," "confident," "likely," "probable" or similar
expressions or the negative thereof. Statements of historical fact also may be deemed to be forward-looking statements. We caution that these statements by
their nature involve risks and uncertainties, and actual results may differ materially depending on a variety of important factors, including, among others: the
ability to consummate the Transactions; the consequences of consummating the Transactions; the ability to comply with covenants in the Company’s senior
credit facility and to make deferred interest payments; the ability to maintain sufficient liquidity to fund operations; the ability to remain listed on the NYSE
American; the ability to obtain financing on reasonable terms; the ability to increase revenue; the ability to continue as a going concern; the ability to maintain
sufficient liquidity to fund operations; the ability to achieve expected results; the ability to remain competitive; government regulations; the ability to innovate
and develop new products; the ability to obtain donor cadavers for products; the ability to engage and retain qualified technical personnel and members of the
Company’s management team; the availability of Company facilities; government and third-party coverage and reimbursement for Company products; the
ability to obtain regulatory approvals; the ability to successfully integrate recent and future business combinations or acquisitions; the ability to use net
operating loss carry-forwards to offset future taxable income; the ability to deduct all or a portion of the interest payments on the notes for U.S. federal
income tax purposes; the ability to service Company debt; product liability claims and other litigation to which we may be subjected; product recalls and
defects; timing and results of clinical studies; the ability to obtain and protect Company intellectual property and proprietary rights; infringement and
ownership of intellectual property; the ability to remain accredited with the American Association of Tissue Banks; influence by Company management; the
ability to pay dividends; and the ability to issue preferred stock; and other factors.
 

 



 

 
Additional risk factors are listed in the Company's Annual Report on Form 10-K and Quarterly Reports on Form 10-Q under the heading "Risk Factors." The
Company undertakes no obligation to release publicly any revisions to any forward-looking statements to reflect events or circumstances after the date hereof
or to reflect the occurrence of unanticipated events, except as required by law.
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EXHIBIT 99.2

 
Xtant Medical Announces Compliance with NYSE American
 

· Reports Pro Forma Stockholders’ Equity of approximately $47.4M as of 2/15/18
· Xtant has regained compliance with the NYSE American listing standards

 
BELGRADE, Mont., February 15, 2018 (GLOBE NEWSWIRE) — Xtant™ Medical Holdings, Inc. (NYSE American: XTNT), a leader in the development
of regenerative medicine products and medical devices, today reported a positive stockholders’ equity of approximately $47.4M as of February 15, 2018, on
an unaudited, pro forma basis, which reflects Xtant’s: (i) conversion of certain 6.00% convertible senior unsecured notes due 2021 (the “Notes”), in the
aggregate principal amount of $1.627 million, into a total of 2,275,745 shares of the Company’s common stock, par value $0.000001 per share (“Common
Stock”), on January 17, 2018, (ii) exchange of all other outstanding Notes, in the aggregate principal amount of $70.238 million, into a total of 10,401,309
shares of Common Stock on February 14, 2018 (which occurred after the Company’s 1:12 reverse stock split), (iii) private placement of 945,819 shares of
Common Stock on February 14, 2018 (which occurred after the Company’s 1:12 reverse stock split), and (iv) results of operations.
 
Subsequently, Xtant received correspondence from the NYSE American LLC (“NYSE”) dated February 15, 2018 confirming that Xtant has resolved the
previously cited stockholders’ equity deficiency and has regained full compliance with the Exchange’s continued listing standards. The Company will
continue to trade on the NYSE American exchange under the symbol “XTNT”.
 
About Xtant™ Medical Holdings, Inc.
 
Xtant Medical Holdings, Inc. (NYSE American: XTNT) develops, manufactures and markets class-leading regenerative medicine products and medical
devices for domestic and international markets. Xtant products serve the specialized needs of orthopedic and neurological surgeons, including orthobiologics
for the promotion of bone healing, implants and instrumentation for the treatment of spinal disease, tissue grafts for the treatment of orthopedic disorders, and
biologics to promote healing following cranial, and foot and ankle surgeries. With core competencies in both biologic and non-biologic surgical technologies,
Xtant can leverage its resources to successfully compete in global neurological and orthopedic surgery markets. For further information, please
visit www.xtantmedical.com.
 

 



 

 
Important Cautions Regarding Forward-looking Statements
 
This press release contains certain disclosures that may be deemed forward-looking statements within the meaning of the Private Securities Litigation Reform
Act of 1995 that are subject to significant risks and uncertainties. Forward-looking statements include statements that are predictive in nature, that depend
upon or refer to future events or conditions, or that include words such as "continue," "efforts," "expects," "anticipates," "intends," "plans," "believes,"
"estimates," "projects," "forecasts," "strategy," "will," "goal," "target," "prospects," "potential," "optimistic," "confident," "likely," "probable" or similar
expressions or the negative thereof. Statements of historical fact also may be deemed to be forward-looking statements. We caution that these statements by
their nature involve risks and uncertainties, and actual results may differ materially depending on a variety of important factors, including, among others: the
consequences of consummating the restructuring; the ability to comply with covenants in the Company’s senior credit facility and to make deferred interest
payments; the ability to maintain sufficient liquidity to fund operations; the ability to remain listed on the NYSE American; the ability to obtain financing on
reasonable terms; the ability to increase revenue; the ability to continue as a going concern; the ability to maintain sufficient liquidity to fund operations; the
ability to achieve expected results; the ability to remain competitive; government regulations; the ability to innovate and develop new products; the ability to
obtain donor cadavers for products; the ability to engage and retain qualified technical personnel and members of the Company’s management team; the
availability of Company facilities; government and third-party coverage and reimbursement for Company products; the ability to obtain regulatory approvals;
the ability to successfully integrate recent and future business combinations or acquisitions; the ability to use net operating loss carry-forwards to offset future
taxable income; the ability to deduct all or a portion of the interest payments on the notes for U.S. federal income tax purposes; the ability to service Company
debt; product liability claims and other litigation to which we may be subjected; product recalls and defects; timing and results of clinical studies; the ability
to obtain and protect Company intellectual property and proprietary rights; infringement and ownership of intellectual property; the ability to remain
accredited with the American Association of Tissue Banks; influence by Company management; the ability to pay dividends; and the ability to issue preferred
stock; and other factors.
 

 



 

 
Additional risk factors are listed in the Company's Annual Report on Form 10-K and Quarterly Reports on Form 10-Q under the heading "Risk Factors." The
Company undertakes no obligation to release publicly any revisions to any forward-looking statements to reflect events or circumstances after the date hereof
or to reflect the occurrence of unanticipated events, except as required by law. 
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